
On 7 February 2012, the Court of Appeal held that, 

where an alleged breach of Regulation (EC) 1107/06 of 

the European Parliament and the Council of 5 July 2006 

concerning the rights of disabled passengers and 

passengers with reduced mobility (Regulation) occurs 

between embarkation and disembarkation, no private law 

remedy is available under the Regulation due to the 

exclusive liability regime of the Montreal Convention 

1999 (Convention).  The Court of Appeal stated that the 

Regulation and UK implementing legislation must not 

trespass on the territory of the Convention.  

BACKGROUND 

Both Mr Hook and Mr Stott brought proceedings against 

BA and Thomas Cook respectively complaining of injury 

to feelings as a result of failure by the airlines to meet 

seating needs pursuant to promises apparently made 

during booking. 

The Hook claim arises in relation Mr Hook's return 

flights with BA from London Gatwick to Paphos, Cyprus 

in 2008.  Mr Hook, who is a disabled passenger within 

the meaning of the Regulation, complained that BA 

failed to make reasonable efforts to meet his seating 

needs, contrary to Article 10 and Annex II of the 

Regulation.  Article 10 requires carriers to provide 

assistance specified in Annex II to passengers, which 

includes the making of all reasonable efforts to meet the 

seating needs of individuals with a disability or reduced 

mobility, upon request. 

BA challenged the applicability of the Regulation in the 

present set of circumstances, on the basis that any breach 

would have occurred on board the aircraft and so any 

private law remedies provided by the Regulation were 

precluded by application of the Convention.  The claim 

was struck out at a summary judgment application 

hearing in Central London County Court. 

Similarly, Mr Stott’s claim arose from flights booked 

with Thomas Cook from East Midlands to Zante, Greece 

in 2008.  Mr Stott, also a disabled passenger within the 

meaning of the Regulation, was granted a declaration by 

the trial judge that his rights under the Regulation had 

been breached, as he did not receive the seating he was 

promised, but his claim for damages was dismissed on 

the basis of exclusivity of the Convention.  Thomas Cook 

did not challenge the declaration but Mr Stott appealed 

against the rejection of his claim for damages. 

An appeal to the High Court by both Hook and Stott was 

dismissed by Supperstone J in his judgment of 11 January 

20111.  That judgment was the subject of this appeal to 

the Court of Appeal. 
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MAIN ISSUE 

The main issue in both cases was the relationship 

between the Regulation and the UK Civil Aviation 

(Access to Air Travel for Disabled Persons and Persons 

with Reduced Mobility) Regulations2 (Implementing 

Regulations); and the Convention3 as implemented in EU 

law by Regulation (EC) 2027/97, as amended by 

Regulation (EC) 889/2002. 

Article 9 of the Implementing Regulations provides that 

infringement of a passenger’s rights under the 

Regulation, including the failure to meet reasonable 

seating requirements, may be subject to a civil claim for 

damages, including damages for injury to feelings. 

Article 17 of the Convention provides passengers with a 

cause of action for bodily injury suffered as a result of an 

accident on board an aircraft or during the course of 

embarkation or disembarkation.  However, it is well 

established that such a bodily injury would not include 

injury to feelings, and pursuant to Article 29 of the 

Convention, any action for damages in the carriage of 

passengers by air, however founded, must be brought 

subject to the conditions and limits of the Convention. 

SUBMISSIONS 

The Appellants submitted that the Regulation was made 

to give fundamental rights and access to air travel to 

disabled persons, and that such persons must be provided 

with an effective, proportionate and dissuasive remedy in 

the event of breach of the Regulation.  It was submitted 

that the UK was entitled to make provision for actions for 

damages including damages for injury to feelings. 

It was also submitted by the Appellants that exclusivity 

of the Convention, as set out in Sidhu4 and other cases 

relied on by the Respondents, was overextended by the 

courts.  It was submitted in the alternative that the 

Convention, as implemented in the EU, cannot overrule 

the requirements of the Regulation, which was later in 

time and made to give effect to fundamental rights. 

The airlines submitted that the Appellants’ cases 

transgressed the principle of exclusivity of the 

Convention, which is established by numerous 

authorities from various jurisdictions.  It was further 

submitted that the Convention is an integral part of EU 

law and neither the Regulation nor the Implementing 

Regulations can override it.  As the Appellants' claims 

fell out with the categories of liability provided for by the 

Convention5, Article 29 had the effect of barring their 

claims. 

OBSERVATIONS 

The Court of Appeal made the preliminary observation 

that the Convention governs events from boarding to 

disembarkation, and that breaches of the Regulations 

have a broader temporal scope, including breaches 

occurring during booking to boarding period e.g. failure 

to process promised arrangements.  The Court of Appeal 

further noted that a wrongful act or omission occurring 

before boarding, if un-rectified, may cause distress which 

only crystallises on board. 

The Court of Appeal further observed that the 

Convention, and its predecessor the Warsaw Convention 

1929, have a long and established “pedigree”, whereas 

the Regulation’s origin dates back to the Commission 

proposal of 20056. 

The Court of Appeal considered two of the cases cited, 

namely Sidhu, and IATA v Department for Transport.7  In 

the former case it was held that the plaintiffs had no 

rights in respect of their injuries save under the 

Convention.  In the latter case, the Grand Chamber of the 

CJEU held that there was no inconsistency between the 

Convention and Regulation (EC) 261/04 on delay, denied 

boarding and cancellation because the type of immediate 

assistance provided for by the Regulation occupied a 

different stage of the system than the delay provisions of 

the Convention. 

What fell to be considered in the present cases was 

whether they were Sidhu-type or IATA-type cases. 

REAFFIRMING EXCLUSIVITY OF THE 

CONVENTION 

In dismissing the appeal the Court of Appeal held that it 

was “abundantly clear” from the domestic authorities 

cited by the Respondents that, quoting Sidhu, “in those 

cases with which it deals” the Montreal Convention has 

exclusivity in domestic law”.8 

On the authorities cited from non-EU jurisdictions, the 

Court of Appeal held that “[t]hey plainly show a 

consistent approach, unequivocally applying the 

exclusivity principle and doing so in an expansive way.  

They offer no support to Mr Hook and Mr Stott.”9 

In relation to the CJEU cases cited10, the Court of Appeal 

noted that the Convention had been affirmed as an 

important part of European law.  The Court of Appeal 

observed that the Regulation and its Implementing 

Regulations did not occupy a space left vacant by the 

Convention, thereby separating them from the situation in 

the IATA case where Regulation (EC) 261/04 was held to 

operate within different frameworks and at different 

stages from the delay provisions in the Convention. 

The Court of Appeal stated that permitting a civil claim 

for damages for injury to feelings was not necessary to 

ensure the rights created by the Regulation, and their 

enforcement, are “effective, proportionate and 

dissuasive” and that it was “incumbent upon [the court] 

to construe EU and domestic legislation so as to avoid a 

conflict with the Montreal Convention.”11 
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The Court accepted that the Convention did not cover 

every manifestation of the relationship between the 

passenger and the airline, but held that “once one is 

within the timeline and space governed by the 

Convention, it is the governing instrument in 

international, European and domestic law”.12 

The Court of Appeal observed that it was open to the EU 

and domestic legislatures to develop law in the area of 

access for disabled passengers “provided that they did 

not trespass into the domain of the Convention.” 13 

It was held that there was no reason to depart from the 

comity approach, which extends beyond the Member 

States of the EU.  

CONCLUSION 

This decision is an important addition to the catalogue of 

domestic, European and international case law affirming 

the exclusivity of the Convention.  It provides useful 

clarification for passengers and airlines on the boundaries 

of the Regulation, and confirms the application of the pre

-emptive effect of the Convention, regardless of the 

nature and basis of the claim. 

That said, it is unlikely to be the last case arising from 

potential discord between the emerging body of 

European consumer rights legislation and established 

international air law.  
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