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Legislation Summary Status 

   

UK LEGISLATION  

ACTS OF PARLIAMENT & STATUTORY INSTRUMENTS 

EMPLOYMENT ACT 2008 The Employment Act 2008 
strengthens, simplifies and clarifies 
key aspects of UK employment law. 
It will also: 

·  Repeal the statutory 
dismissal and grievance 
procedures. 

·  Repeal section 98A of the 
Employment Rights Act 
1996, in relation to 
procedural fairness, and 
revert to reliance on the 
pre-2004 Polkey v AE 
Dayton Services Ltd line of 
cases. 

·  Give tribunals discretion to 
increase awards by up to 
25 percent if an employer 
unreasonably fails to comply 
with a relevant code of 
practice, or reduce awards 
by up to 25 percent if an 
employee unreasonably fails 
to comply with a relevant 
code of practice. 

The Act received Royal Assent on 
13 November 2008.  However, most 
of the Act will come into force at a 
later date.  

The dispute resolution provisions will 
come into force at a date to be 
appointed by the Secretary of State. 
Under current proposals, the 
government intends this to be 6 April 
2009. 
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 ·  Amend the tribunal's powers 
to reach a determination 
without a hearing. 

·  Extend ACAS's powers of 
conciliation and remove the 
fixed conciliation periods. 

·  Make changes to the 
methods of enforcing the 
national minimum wage and 
calculating arrears. 

·  Make changes to the 
employment agency 
standards enforcement 
regime. 

·  Amend trade union 
membership law to ensure 
UK law complies with Aslef v 
UK and enables trade unions 
to exclude current or former 
members of particular 
political parties from 
membership, subject to 
certain conditions. 

 

WORK AND FAMILIES ACT 2006  

The Maternity and Parental Leave 
etc and the Paternity and Adoption 
Leave (Amendment) Regulations 
2008  

·  The Regulations were 
introduced in response to the 
amendments made to the 
Sex Discrimination Act 1975 
in April 2008 (see below). 

·  The Regulations affect 
employees who were due to 
give birth or adopt on or after 
5 October 2008.  The 
Regulations remove the 
distinction between ordinary 
and additional maternity 
leave for the purposes of the 
benefits the employee is 
entitled to receive.  Eligible 
employees are now entitled 
to receive the benefit of all 
the terms and conditions of 
their employment, except 
remuneration, throughout the 
whole maternity leave 
period. 

The Regulations came into force on 
23 July 2008. 
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The Annual Leave (Amendment to 
Working Time Legislation) 
Regulations 2007 

The Regulations introduce increases 
to annual leave. 

Statutory annual leave entitlement 
increased from 20 to 24 days on 
1 October 2007.  It will increase 
again from 24 to 28 days on 1 April 
2009.  

COMPANIES ACT 2006 Provisions in the Act include: 

·  restructuring and simplifying 
provisions of company law; 

·  introducing auditor liability 
and boosting audit quality; 

·  giving greater clarity on 
directors' duties; 

·  giving shareholders a new 
statutory right to sue 
directors for negligence or 
breach of duty. 

The majority of Part 10 came into 
force on 1 October 2007.  This 
contained the provisions on the 
general duties of directors. 

The remaining provisions relating to 
directors' duties came into force in 
October 2008: 

·  Duties of directors to avoid 
conflicts of interests and not 
accept benefits from third 
parties 

·  Duty of directors to declare 
interests in proposed 
transactions or 
arrangements and declare 
existing interests 

The remainder of the Act is expected 
to come into force (in stages) by 
October 2009. 

SEX DISCRIMINATION ACT 1975 

Sex Discrimination Act 1975 
(Amendment) Regulations 2008 

The Regulations implement a 
number of changes to the Sex 
Discrimination Act 1975 as a result of 
the EOC's successful judicial review 
of the UK's sex discrimination  
legislation.  The amendments include 
provisions relating to benefits during 
maternity leave: 

·  It will be unlawful sex 
discrimination to deprive 
women whose expected 
week of childbirth (EWC) 
began on or after 5 October 
2008 the right to the same 
terms and conditions during 
additional maternity leave 
(AML) as they enjoy during 
ordinary maternity leave 
(OML). 

The Regulations came into force on 
6 April 2008. 
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Race Relations Act 1976 
(Amendment) Regulations 2008 

The Regulations amend the Race 
Relations Act 1976 to make clear 
that the definition of indirect race 
discrimination in S.1(1A) 
encompasses a 'deterred applicant'.  
They have been made in response to 
a Reasoned Opinion of the European 
Commission that the UK failed 
properly to transpose the definition of 
indirect discrimination contained in 
the Race Directive into domestic law. 

The Regulations come into force on 
22 December 2008. 

BILLS IN PARLIAMENT 

Apprenticeships Bill The Department for Innovation, 
Universities & Skills has published a 
draft Apprenticeships Bill.   The Bill 
includes the power to prescribe 
model apprenticeship agreements 
and, most interestingly, specifically 
states that such an apprenticeship 
agreement would be a contract of 
service, not a contract of 
apprenticeship. 

Consultation closed on 8 October 
2008.  The government's response is 
awaited. 

Employment Retention Bill The bill makes provision for a 
statutory right to rehabilitation leave 
for newly disabled people and people 
whose existing impairments change. 

The bill did not progress during the 
2006/2007 parliamentary session 
due to lack of time.  It has been 
revived for 2007/2008.   

It was due to be read for a second 
time on 20 June 2008 but there was 
insufficient time.  No further 
information is yet available. 

CONSULTATIONS/REVIEWS 

Consultation on indirect disability 
discrimination (Equality Bill) 

The finding of the House of Lords in 
the case of London Borough of 
Lewisham v Malcolm means that it is 
now more difficult for a disabled 
person to prove they have been 
discriminated against for a reason 
relating to their disability.  The 
government proposes to address this 
in the new Equality Bill by introducing 
the concept of  indirect disability 
discrimination.  It has launched a 
consultation process seeking views 
on this. 

The government published the 
consultation paper on 26 November 
2008.  Consultation will close on 
6 January 2009. 
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Consultation on employee right to 
request time off to undertake 
training 

The right will grant employees the 
right to request time away from their 
mainstream duties to undertake 
relevant training once they have 
worked for their employer for 
26 weeks.  It is proposed that the 
procedure for making and 
responding to such requests will 
follow that currently used for flexible 
working. 

Training can take the form of 
accredited programmes leading to a 
qualification or unaccredited training 
to develop specific job-related skills. 
The only requirement will be that the 
training should improve business 
performance and productivity. 
Employers will be entitled to refuse 
requests for good business reasons, 
including that they do not consider 
the training would improve business 
performance.  

The consultation opened on 18 June 
2008 and closed on 18 September 
2008. The government's response is 
awaited but it is expected any 
changes will be implemented in 
2010. 

 

Consultation on the national 
minimum wage and tips and 
gratuities 

The government has launched a 
consultation process on its proposal 
to prohibit the practice of employers 
paying service charges, tips and 
gratuities through payroll and so 
using them to meet their obligation to 
pay the national minimum wage.  It 
proposes to do this by using 
secondary legislation to amend 
regulation 31(1)(e) of the National 
Minimum Wage Regulations 1998.  

The consultation process opened on 
19 November 2008 and is due to 
close on 19 February 2009. 

 



 
 
 
 
 
 

Reviewed: December 2008  DLA Piper UK LLP  
 

Legislation Summary Status 

   

Discrimination law review The Discrimination Law Review  
considered (amongst other things) 
the opportunities for creating a 
clearer and more streamlined 
equality legislation framework in a 
single Equality Act. 

The Women and Equality Unit (now 
the Government Equalities Office) 
issued a consultation paper "A 
Framework for Fairness: Proposals 
for a Single Equality Bill for Great 
Britain" in June 2007.  The 
consultation closed on 4 September 
2007.   

The government's White Paper, 
"Framework for a Fairer Future, the 
Equality Bill", was published on 26 
June 2008.  It sets out proposals for 
a Bill in the 2008/2009 Parliamentary 
session. Among other things, the Bill 
will create a single public sector 
equality duty, introduce the concept 
of positive action in recruitment and 
provide greater pay transparency 
whilst consolidating existing 
discrimination laws. 

The Government Equalities Office 
published a more comprehensive 
paper on the content of the Bill in 
July 2008, which includes the 
government's response to the 2007 
consultation, "Discrimination Law 
Review - A Framework for Fairness: 
Proposals for a Single Equality Bill 
for Great Britain".  The draft Equality 
Bill is expected to be published at the 
end of 2008/early 2009. 

Consultation on flexible working In the Queen's speech on 
6 November 2007, the government 
promised to "bring forward proposals 
to help people achieve a better 
balance of work and family life".  The 
government later confirmed that this 
meant that it intended to extend the 
right to request flexible working to 
parents of older children.  At the 
moment, parents can only request 
flexible working if they care for a 
child under the age of 6 or an adult 
(who is either a relative or lives at 
their home address) aged 18 or over. 

The government commissioned an 
independent review which 
recommended that the right to 
request flexible working should be 
extended to parents of children up to 
the age of 16. 

The government has accepted the 
findings of the independent review 
and has consulted on how to 
implement them.  

It has sought views on measures it 
can take to assist businesses in 
implementing the extension.  It has 
also proposed a deregulatory 
measure: removing the requirement 
that employers write to employees 
confirming agreement to a flexible 
working request, unless specifically 
asked for by the employee. 
Consultation closed on 18 November 
2008.  

The government originally intended 
to implement the extension to flexible 
working rights in April 2009.  
However, there is growing 
uncertainty surrounding the 
implementation date, which could 
now be postponed.  
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EU LEGISLATION 

DIRECTIVES AND DRAFT/PROPOSAL DIRECTIVES AND REGULA TIONS 

Pregnant Workers' Directive The European Commission has 
proposed amendments to the 
Directive which would increase the 
minimum period of maternity leave to 
18 weeks and recommend that 
women should be paid their full 
salary during that period, subject to a 
ceiling of at least the level of 
statutory sick pay.  The proposals 
also include extending compulsory 
maternity leave to six weeks.  

Except in relation to compulsory 
maternity leave, the proposals are 
unlikely to have a significant impact 
in the UK, where maternity provisions 
are already more generous than 
those proposed by the Commission. 

Proposal issued 2 October 2008.  
The Commission is hoping to reach 
agreement on its proposals by 2009, 
with Member States then being given 
two years to implement them. 
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Draft Directive on illegal foreign 
workers 

The Directive will establish a 
common framework for preventing 
the illegal employment of third-
country nationals in EU member 
states.  The proposal requires 
employers to check that third-country 
nationals have a valid residence 
permit and to inform national 
authorities that the employee has 
been hired.  Employees failing to 
meet these requirements will be 
subject to fines, repayment of 
outstanding wages, unpaid taxes and 
social security contributions, and loss 
of state subsidies for up to five years.  
Member states will have to establish 
whistleblower telephone lines so that 
third-country nationals can report 
employers. 

Proposal published 16 May 2007.  

The proposal will now go to 
Parliament and Council for adoption 
but it is unlikely that the first reading 
will be completed before the end of 
2008.  However, the UK failed to opt-
in to the proposal by the deadline of 
13 September 2007.  The UK can 
still opt to be covered by the 
legislation once adopted but will not 
be involved in the negotiations.   

Working Time Directive After years of stalemate, European 
ministers have finally agreed 
proposals to reform the Working 
Time Directive. 

Main provisions: 

·  opt-out of maximum working 
week remains, subject to 
certain safeguards; 

·  a protective cap on working 
hours will apply to workers 
who have opted-out, unless 
the member state provides 
otherwise; 

·  new definition of on-call time 
to include 'inactive' on-call 
time. 

On 10 June 2008 the European  
Council finally reached agreement on 
proposals to reform the Directive 
including the retention of the ability to 
opt-out from the 48-hour working 
week.  The agreement also 
stipulated certain conditions 
designed to guarantee the protection 
of the health and safety of workers. 

However, on 5 November 2008, a 
committee of the European 
Parliament voted to ban the opt-out.  
This would prevent people in the UK 
from choosing to work more than 
48 hours per week and would affect 
an estimated  three million 
employees. 

This issue will be debated by the 
European Parliament in December 
2008.  If it votes to ban opt-out 
agreements it will represent a direct 
challenge to the agreement reached 
by the Council in June 2008.  
Ultimately, agreement will have to be 
reached with the Council.  It means 
the UK is only likely to retain the opt-
out if can achieve sufficient support 
from other member states. 
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Services Directive The aim of the Directive is to provide 
a legal framework to eliminate the 
obstacles (ie national regulations) to 
the freedom of establishment for 
service providers and the free 
movement of services between 
member states. 

Following much debate the  
contentious core "country-of-origin" 
principle which would have required 
service providers to only follow the 
laws of their home country was 
removed.  The text now provides that 
Member States must allow foreign 
companies to provide services in 
their territory but permits the 
government to introduce restrictions. 

Member States reached political 
agreement on the revised  text of the 
Directive on 29 May 2006. 

In November 2006, the European 
Parliament voted in favour of the 
Directive.  The approved text has 
now been adopted.  EU Member 
States will have until 2010 to 
implement the Directive in domestic 
legislation. 

Directive on Working Time for 
Mobile Workers assigned to 
interoperable cross-border 
services 

Main provisions (to protect rail 
workers who operate across 2 
member states or more): 

·  daily rest period of 12 
consecutive hours (reducible 
to 9 hours once in a 7 day 
period); 

·  minimum daily rest period 
away from home of 8  hours; 

·  30 minute rest break for 
working time between 6 and 
8 hours (with 45 minutes 
above 8); 

·  minimum weekly rest of 24 
hours + 12 hours; 

·  maximum of 9 driving hours 
(8 at night). 

Proposed on 8 February 2005. 

Discussed at Social Affairs Council 
on 2-3 June 2005. 

Formal adoption by the Council on 
18 July 2005. 

The UK  issued a consultation to ask 
stakeholders for any comments they 
may have on proposed draft 
regulations to implement the 
Directive. Closing date 18 May 2008. 

The consultation response was 
published on 7 July 2008.  The 
Department will fully implement the 
requirements of the Directive by 
means of the Cross-border Railway 
Services (Working Time) Regulations 
2008.   The Regulations will be 
enforced by the Office of Rail 
Regulation. 
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Directive on Working Conditions 
for Temporary Workers 

The Directive will give temporary 
workers the same rights with regard 
to pay, working hours, overtime, 
holidays, maternity and 
anti-discrimination as permanent 
workers. 

On 10 June 2008 the European 
Council, the government, TUC and 
the CBI agreed the terms of the 
Directive subject to a qualification 
period of 12 weeks' employment. 

On 22 October the Directive was 
passed by the European Parliament. 
The UK will have three years from 
the date the Directive comes into 
force to implement the relevant 
provisions. They are unlikely 
therefore to come into force before 
2011. 

Proposal to amend the Acquired 
Rights Directive in relation to 
cross-border transfers  

The Acquired Rights Directive does 
not distinguish between cross-border 
transfers and those which occur 
within a member state. Neither does 
it directly address the issues that 
arise on a transfer of an undertaking 
between jurisdictions. 

Proposal due during 2008. 

CONSULTATIONS ETC  

Directive on the establishment of 
a European Works Council or a 
procedure in Community-scale 
undertakings and groups of 
undertakings for the purposes of 
informing and consulting 
employees 

European Works Councils currently 
operate in 820 major companies 
throughout the EU, but the 
Commission wants to add value to 
the system and improve employees' 
transnational information and 
consultation rights. Generally, the 
proposals aim to increase the 
take-up of EWCs through: 

In September 2008 BERR issued a 
consultation paper on proposed 
amendments to the Directive.  The 
French presidency and the European 
Commission want political agreement 
on the revised Directive by 
December 2008. 

 ·  Further specification of the 
concepts of information and 
consultation; 

·  Defining the powers of 
EWCs and linking the 
national and European levels 
of information and 
consultation; 

·  Adapting the rules used in 
defining negotiated and 
adapted rules at company 
level; 

·  Providing training for 
employee representatives, 
introducing a duty to report 
back to other workers and 
recognise trade unions; 

·  Adapting EWCs during 
restructuring of companies. 

 

 


