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A recent notice in the Journal du Barreau advised 

that Quebec’s Pay Equity Commission is currently 

investigating employers who were required to com-

plete their pay equity exercise by December 31, 

2010, but have not yet done so. 

Under Quebec’s Pay Equity Act, CQLR, c. E-

12.001 (the “PEA”), employers with 10 or more em-

ployees are required to compare predominantly fe-

male job classes with predominantly male job clas-

ses to determine whether aspects of female jobs were 

disregarded, resulting in wage gaps. If such a gap 

exists, employers must determine and pay the com-

pensation adjustments required to correct gender 

based wage discrimination and maintain pay equity 

within its enterprise thereafter. 

Although the PEA has been in force since 1996, 

the Ministry of Labour reported approximately ten 

years after PEA came into effect that many employ-

ers were not in compliance with its provisions.  

In order to address this situation, the Act to amend 

the Pay Equity Act (“Bill 25”) was adopted. Among 

other things, Bill 25 established December 31, 2010, 

as the new deadline for accountable enterprises that 

had not completed a pay equity plan or determined 

compensation adjustments within the legal time limit 

to do so. Bill 25 also imposed pay equity audits  

at five-year intervals and set out how these were to 

be conducted. 
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HOW PEA WORKS AND PENALTIES FOR NON-
COMPLIANCE  

Depending on the size of the enterprise during its 

applicable reference period, employers subject to the 

PEA must either: 

 

1. establish a pay equity plan; or 

 

2. determine the adjustments in compensation re-

quired to afford the same remuneration, for work 

of equal value, to employees holding positions 

in predominantly female job classes as to em-

ployees holding positions in predominantly male 

job classes. 

 

More specifically, it needs to be determined 

whether an enterprise employed 10 to 49 employees, 

50 to 99 employees, or over 100 employees during 

its reference period in order to clearly determine 

which pay equity obligations it is subject to (e.g. 

whether or not a pay equity committee is required, 

the types of postings that are required, etc.) 

The PEA foresees various offences and fines for 

failure to meet many of the obligations that it cre-

ates.  For a second or subsequent offence, the fines 

are doubled. The PEA also provides that in deter-

mining the amount of a fine, the court must take par-

ticular account of the injury suffered and the benefits 

derived from the commission of the offence. The 

PEA also provides that penal proceedings for an of-

fence against the PEA may be instituted by the Pay 

Equity Commission. 

In addition to these fines, the PEA also foresees 

that various retroactive compensation adjustments 

can apply, and that interest and additional indemni-

ties can be applied to late compensation adjustments. 
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QUEBEC EMPLOYERS SHOULD REVIEW PEA 

OBLIGATIONS AND WATCH THE MAIL 

The recent notice in the Journal du Barreau states 

that employers concerned will receive a letter advis-

ing them of their obligations, of what they must do 

to fulfill such obligations and of the amount of time 

within which they must comply.  The notice does not 

mention whether or not fines or other penalties will 

be imposed upon employers identified as part of 

these investigations.  It is therefore important for all 

Quebec employers to ensure that they are compliant 

with their obligations under the PEA, and to take 

steps to be in compliance if that is not the case. 

[Tania da Silva is an associate at the firm's  

Montreal office where she practises in the area of 

employment law and commercial litigation. 

 

Her employment law practice involves, amongst 

other things, assisting employers on matters such as 

wrongful dismissal claims, advising on Labour 

Standards, Human Rights and Privacy issues, en-

forcing restrictive covenants, drafting and reviewing 

employment contracts, employment policy manuals, 

and codes of conduct, assisting with the hiring, pro-

gressive discipline and termination of employees. 

Tania’s litigation practice consists of representing 

numerous clients in a wide range of civil suits,  

including employment-related litigation, manufac-

turer’s liability, enforcing of securities and all  

manner of contractual disputes.  She has also been 

involved in several class action proceedings as  

defence counsel, specifically in competition law  

private actions brought under the Civil Code of 

Quebec and the Competition Act.] 
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• BC PRIVACY COMMISSIONER RELEASES REPORT ON USE OF 
EMPLOYEE MONITORING SOFTWARE • 

by Larry Page, DLA Piper LLP  
© DLA Piper (Canada) LLP. Reproduced with permission. 

In January 2015, the mayor of Saanich publicly 

complained that the District of Saanich had installed 

“spyware” on his office computer. The BC Infor-

mation and Privacy Commissioner initiated an in-

vestigation pursuant to the Freedom of Information 

and Protection of Privacy Act, R.S.B.C. 1996, c. 165 

(the “Act”), in order to determine whether the Dis-

trict of Saanich had complied with the privacy re-

quirements under the Act. 

The Commissioner’s investigation report was re-

leased on March 30, 2015. The Commissioner found 

that the District of Saanich had installed a monitor-

ing program called Spector 360 on 13 employee 

workstations. The Spector 360 program provided for, 

inter alia, collection of the following data: 

 

 automated screenshots at 30 second intervals 

 monitoring of chat and instant messaging 

 a log of all websites visited 

 recording of all email activity 

 a log of every keystroke 

 

The District of Saanich allowed the employees to 
use their workstations for personal use.  The em-
ployees therefore had a reasonable expectation of 
privacy with respect to any personal information that 
they entered on their computer or viewed on line. 

That meant that the District of Saanich was col-
lecting information concerning employees personal 
emails, online banking, messaging, and websites 
visited by the employee. The courts have ruled that 
websites visited by an employee are personal and 
private information. The employer is not permitted 
to collect that information. 

The Commissioner stated that the “personal in-

formation that is accessed online during the routine 

daily activities of any individual can range from the 

mundane such as vacation planning through to the 

highly sensitive such as viewing medical laboratory 

results”. 

The Commissioner concluded that the collection 

of that personal information was not authorized by 

the legislation and was contrary to the Act. Because 

the personal information was inextricably intermin-

gled with business information, the Commissioner 

advised the District to “destroy all information col-

lected by the monitoring software”. In addition, the 

Commissioner advised the District to “disable the 

keystroke logging, screenshot recording, program 

activity logging, email recording”, and certain other 

aspects of the Spector 360 program.   

The report by the Commissioner confirms that 

employers must respect the privacy rights of em-

ployees when those employees are using computers 

in the workplace. As we have previously reported, if 

employees are allowed even incidental personal use 

of the employer’s computer systems, the employees 

then have a reasonable expectation of privacy with 

respect to any personal emails, data, websites visit-

ed, as well as any all other information that would  

be expected to be created when the employee is 

permitted to use the employer’s computer system. 

[Larry Page is counsel in the firm's Vancouver 

office and a member of the firm’s employment group. 

He advises clients on all matters in respect of labour 

relations planning and strategy, and has practised 

labour law in B.C. for over 35 years.] 
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• POTTER V. NEW BRUNSWICK LEGAL AID SERVICES COMMISSION: 
SUPREME COURT EXPANDS REACH OF CONSTRUCTIVE DISMISSAL • 

by Karen R. Bock, DLA Piper LLP  
© DLA Piper (Canada) LLP. Reproduced with permission. 

In March of 2015, the Supreme Court of Canada 

addressed the issue of constructive dismissal from 

employment in the case of Potter v. New Brunswick 

Legal Aid Services Commission, [2015] S.C.J. No. 

10, 2015 SCC 10.  In doing so, the court has clari-

fied the scope of constructive dismissal and updated 

the test for determining if a constructive dismissal 

has occurred.  The court has also made it clear that 

the duty of good faith in contracts applies to all as-

pects of the employment relationship.  Most signifi-

cantly, the court has indicated that an employer has 

an implied contractual obligation to provide work to 

an employee.  In short, this case has important rami-

fications for all employers in Canada.   

 
FACTS OF THE CASE 

Mr. David Potter was employed by New Bruns-

wick Legal Aid Services Commission (the “Com-

mission”) as Executive Director and was appointed 

for a seven-year term. Unfortunately, the relationship 

between the Commission and Potter soured, and the 

parties began to negotiate an early end to Potter’s 

contract.  Before the negotiations could be complet-

ed, Potter left work on sick leave.  

The Commission decided that if the buy-out ne-

gotiations with Potter were not completed by a cer-

tain date, the Commission would ask the Lieutenant-

Governor in Council to revoke Potter’s appointment 

for cause.  Accordingly, just before Potter’s return to 

work and unbeknownst to him, the Commission 

wrote to the New Brunswick Minister of Justice rec-

ommending that Potter be terminated for cause.  At 

the same time, the Commission advised Potter that 

he “ought not to return to the workplace until further 

direction from the Commission.”  

Seven weeks later, Potter commenced an action 

for constructive dismissal.  The Commission took 

the position that Potter had therefore resigned from 

his employment.  

 

SUPREME COURT OF CANADA DECISION 

TEST FOR CONSTRUCTIVE DISMISSAL REFRESHED  

 

According to the court’s decision in Potter, con-

structive dismissal can occur in two ways:  

 

1. an employer may unilaterally breach a substan-

tial express or implied term of the employee’s 

employment contract; or  

2. an employer may more generally demonstrate 

through its conduct that it does not intend to be 

bound by the employee’s contract. 

 

The test for such dismissal consists of two 

branches:  

 

1. Has a breach of the employment contract oc-

curred by a single unilateral act of the employer? 

If so:   

a. Does that breach substantially alter an essen-

tial term of the employment contract?  

b. Would a reasonable person in the same sit-

uation as the employee have felt that the es-

sential terms of the employment contract 

were being substantially changed? 

 

2. Has there been a series of acts that, taken to-

gether, show that the employer intended to no 

longer be bound by the employment contract? 
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REQUIREMENT OF GOOD FAITH  

The court found that even if the Commission had 

the authority to suspend Potter, that authority was 

subject to a basic requirement of business justifica-

tion.  The Commission, in the court’s view, had 

failed to establish that it had a sound business reason 

for suspending Potter.  

The court also made it clear that the duty to act in 

good faith in contractual dealings means being hon-

est, reasonable, candid, and forthright.  In Potter’s 

case, he was given no reason whatsoever for the sus-

pension, which the court found was not forth-

right.  In addition, the Commission’s ostensible rea-

son for the suspension—to facilitate a buy-out of 

Potter’s employment contract—was undercut by the 

Commission’s actions in trying to have Potter’s em-

ployment terminated for cause.  

 
DUTY TO PROVIDE WORK 

Most interestingly, the court found that an em-

ployer generally has a duty to provide work to its 

employee.  Justice Wagner wrote: “To the extent that 

the proposition that the employer’s discretion [to 

withhold work] is absolute was ever valid it has been 

overtaken by modern developments in employment 

law”.  Such modern developments, in Justice Wag-

ner’s view, include the concept that work is now 

considered to be “one of the most fundamental as-

pects in a person’s life, providing the individual with 

a means of financial support and, as importantly, a 

contributory role in society.  A person’s employment 

is an essential component of his or her sense of iden-

tity, self-worth and emotional well-being”. 

 

LESSONS FOR EMPLOYERS 

Constructive dismissal remains, as the court in 

this case admitted, a highly fact-based determina-

tion.  Consequently, determining whether a particu-

lar act or omission, or series of acts or omissions, 

constitutes constructive dismissal remains frustrat-

ingly difficult to determine.  

However, what is clear following Potter, is that a 

suspension will constitute constructive dismissal 

unless:  

  

 the suspension is with pay;  

 the suspension is relatively brief in duration;  

 the employer has a legitimate and reasonable 

business purposes for imposing the suspension; 

and  

 the employer honestly, candidly, and forthrightly 

communicates the reason for the suspension to 

the employee. 

 

Alternatively, the employer may be well-advised 

to include in the written employment agreement or 

offer letter a provision that the employer has no ob-

ligation to provide the employee with work. 

[Karen R. Bock is a partner in the Employment 

Group at the firm's Toronto office. Karen has a  

general management-side labour and employment 

law practice. 

Karen advises public and private-sector employ-

ers on matters, such as employment standards,  

arbitrations, wrongful dismissal actions, human 

rights complaints, workplace safety and insurance 

matters.] 
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