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The U.S. Constitution guarantees the criminally accused certain
fundamental rights — such as the right to confront witnesses, a speedy
trial, a public trial, a representative jury venire and counsel. But safety-
related accommodations during the pandemic collide with the practical
mechanics that ensure these constitutional rights, and courts and parties
are being forced to choose from among imperfect alternatives.

In the first installment of this two-part article, we examined how courts
are wrestling with defendants' rights to counsel and an impartial jury
venire during a pandemic. Here, we look at defendants' rights to
confrontation and a speedy trial.

Confrontation Clause

One of the most fundamental issues with which courts are grappling is
how to conduct witness examinations in a criminal case. Defendants' Sixth
Amendment right to confront witnesses is not absolute.

Indeed, the U.S. Supreme Court in its 1990 opinion in Maryland v. Craig
held that "a defendant's right to confront accusatory witnesses may be
satisfied absent a physical, face-to-face confrontation at trial only where
denial of such confrontation is necessary to further an important public
policy and only where the reliability of the testimony is otherwise
assured."[1]

v.

And in an earlier case, Chambers v. Mississippi, the Supreme Court held
that this right "may, in appropriate cases, bow to accommodate other
legitimate interests in the criminal trial process."[2]

Accordingly, a number of courts, mostly before the pandemic, have held
that allowing a witness to testify during a criminal trial by two-way video
conference does not violate defendants' right to confront them — provided
that the mechanism of testimony "is necessary to protect the health or well-being of the
witness or someone else, and the defendant is able to cross-examine and confront the
witness through the video platform," as a Massachusetts Superior Court put it in
Commonwealth v. Masa.[3]

To date, a number of federal courts have already determined that the right to confrontation
must give way to pandemic-related safety measures for witnesses and the public alike; as
the U.S. District Court for the Southern District of New York observed in U.S. v. Donziger,
"there is no question that limiting the spread of COVID-19 and protecting at-risk individuals
from exposure to the virus are critically important public policies."[4]

Another court, the U.S. District Court for the Middle District of Georgia, noted in U.S. v.
Crittenden that requiring masks "does not diminish that confrontation or the reliability of a
witness's testimony in a material way, and it is necessary to protect the trial participants
and spectators from COVID-19."[5]
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Other courts have, however, suggested that the right to confrontation will not give way to
pandemic-related concerns in every instance. For example, after the government moved to
allow a witness to testify by video in a criminal trial in U.S. v. Vorley et al., the U.S. District
Court for the Northern District of Illinois found that the direct and ancillary effects of
COVID-19 did not preclude a particular witness from traveling and testifying.[6]

Characterizing the issue as a mere "unwilling[ness] to travel to Chicago for pandemic-
related reasons," the court explained that, although out-of-state travel presented some
risks, "[o]ur criminal justice system — on which we all rely — depends on witnesses and
jurors alike answering the call to participate in criminal trials, even when doing so is
burdensome or inconvenient, and even when it exposes them to risks they would not face
were they excused from participation."[7]

The Vorley court is not alone.[8] And where witnesses are compelled to appear and testify
at a trial in a different state, some will be required to arrive 14 days early for quarantine
purposes based on state travel restrictions, like those in place in New York and
elsewhere.[9] Such orders cause the burdens on witnesses and the rights of defendants to
collide .

In sum, although prepandemic precedent may afford state and federal courts some
flexibility to take certain steps to prevent proceedings from grinding to a halt, courts'
willingness to do so is not unlimited and courts will continue to evaluate circumstances on a
case-by-case basis.

Speedy Trial

As with the Sixth Amendment right to confrontation, the direct and indirect effects of the
pandemic may also clash with defendants' Sixth Amendment right to a speedy trial, as
codified in the federal Speedy Trial Act.

As a general matter, when evaluating whether certain delays infringe upon a defendant's
speedy trial right, the Supreme Court in its 1972 opinion in Barker v. Wingo instructed
federal courts to balance a number factors, such as the "[l]ength of delay, the reason for
the delay, the defendant's assertion of his right, and prejudice to the defendant."[10]

More specifically, where unexpected, yet objectively understandable delays collide with
defendants' Sixth Amendment rights, the federal statute affords courts considerable
flexibility to extend the statutory deadline, provided that the "ends of justice served by
[delaying a trial] outweigh the best interests of the public and the defendant in a speedy
trial."[12]

A number of circuits have, in some form, endorsed the general proposition that there is no
fixed limit to the amount of time that may be excluded under the ends-of-justice provision,
provided that the continuance at issue is reasonable in length under the circumstances.[13]
However, at least two circuits, the U.S. Court of Appels for the Ninth Circuit and the U.S.
Court of Appeals for the Second Circuit, have indicated that the speedy trial right
necessarily entails a limit to such open-ended continuances.[14]

Although the reasons for such justifiable delays typically include issues such as the
necessity for additional time to handle voluminous discovery or preparation of particularly
complex cases, a humber of federal and state courts have already applied this exception to
allow for pandemic-related realities. These courts have more or less endorsed the general
proposition that since COVID-19 has put every participant in the criminal justice process at
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risk, "continuances necessitated by the pandemic are in the interest of justice and are
excludable under the Speedy Trial Act," as the U.S. District Court for the District of New
Hampshire put it in U.S. v. Diaz-Nivar.[15]

Some courts, however, have evidently resisted the temptation to make such blanket
proclamations and have instead emphasized that these determinations should still be made
on a case-by-case basis.[16] Those courts, including the U.S. District Court for the Eastern
District of California in U.S. v. Harris, have enumerated additional — i.e., nonstatutory —
factors to be considered, including:

e Whether the defendant is detained pending trial;

e Whether COVID-19 is present in the facility where the defendant is detained (and if
so, whether the defendant belongs to a population that is particularly susceptible to
the virus);

e Whether the court can safely conduct a jury trial;
e Whether the defendant has invoked his speedy trial rights since the cases inception;
¢ How long the defendant has been detained;

e Whether the defendant is charged with a violent crime or has a history of violent
crime;

e Whether the defendant was denied bail solely because of the risk of
nonappearance; and

e Whether there is a specific reason to suspect recidivism if charges are dismissed.[17]

Unsurprisingly, some of the thorniest cases bedeviling the courts are those in which
defendants are detained pretrial, especially where the trials will involve multiple defendants
— which further complicates the logistics of conducting a trial safely. Moreover, the
constantly changing nature of the pandemic increases the degree of difficulty for courts and
litigants.

Conclusion

Courts are facing unique and largely unprecedented constitutional questions in this new
normal. Prepandemic precedent affords courts substantial discretion to force defendants to
make some constitutional compromises, where such compromises are deemed necessary
under the circumstances. As such, courts have made substantial modifications to their
procedural routines. But while these changes may keep the criminal courts open and protect
public health, whether they sufficiently protect defendants' fundamental rights is another
question.
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