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Timelines for the Procurement Bill

A response to the 

consultation was 

published on 

6 December 2021

6 Dec 2021

The Bill was 

included in the 

Queen’s Speech on 

10 May 2022  and 

the draft bill 

followed almost 

immediately on 11 

May 2022 

11 May 2022

Bill progressed through 

House of Lords and  

the Committee Stages 

in House of Commons 

and now at Report 

Stage. 

Possible Royal Assent 

then development of 

secondary legislation

Spring 2023

The government 

introduced a Green 

Paper on 15 December 

2020

15 Dec 2020

A consultation process 

followed which allowed 

interested parties to put 

in submission on the 

proposed changes

NOW

Procurement 

Act to come into 

force following a 

6 month 

transitional 

period

Early 2024
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Contract Management 
• Significant increase in the focus on active management of 

contracts after they have been entered into and not just the 

procurement process itself.

• Two key drivers for this:

➢ Increased transparency of process to continue into the 

contract term; and

➢Tighter controls over poorly performing suppliers

• Increased mechanical transparency throughout the process 

delivered via significantly increased notification requirements.
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Transparency – Contract Lifecycle

Contract 
Termination Notice

Section 80

KPI Breach Notice
Section 71

Payment 
Compliance Notice

Section 69

Contract Change 
Notice

Section 75

Contract Details 
Notice

Section 53

KPI Notice
Section 52

Pipeline Notice
Section 93

Planned 
Procurement Notice

Section 15

Preliminary Market 
Engagement Notice

Section 17

Tender Notice
Section 21

Dynamic Market 
Notice (DMN)

Section 39

Below-Threshold 
Tender Notice

Section 87

Procurement 
Termination Notice

Section 55

Transparency 
Notice

Section 44 Contract 
Award Notice

Section 50

DMN (on cessation 
of the dynamic 

market)
Section 39

DMN (before 
establishing a 

dynamic market)
Section 39

DMN (after 
modification of the 
dynamic market)

Section 39

DMN (once dynamic 
market is 

established)
Section 39

Contracting authority must publish

Contracting authority must publish, if 
certain conditions are satisfied

Contracting authority may publish

Contracting authority has a continual 
obligation to publish

The obligation to publish these notices arises at 
the same point in the contracting lifecycle

The obligation to publish these notices arises at 
the same point in the contracting lifecycle

These notices occur pre-contract award

These notices occur post-contract award

Key
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Implied Payment Terms
• Implied payment terms in all public contracts re payment within 

30 days of payment due date under an undisputed invoice 

• Not a new requirement – see regulation 113 of the Public 

Contracts Regulations 2015  but note subtle change in trigger 

for 30 day payment period (valid, undisputed invoice under 

PCR; later of day invoice received and specific due date 

notified in the invoice under the Bill)

• Obligation to publish payment compliance notices within 30 

days of the end of a 6 month reporting period in which a 

payment  was made under the public contract – notice to be 

approved by a specified person (secondary legislation to deal 

with this and content requirements)

• Obligation to publish specified information regarding any 

payments greater than £30,000 under a public contract – within 

30 days of the end of a quarter in which payment made.
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Contract Modifications (1)
• Obligation to publish a contract change notice before modifying 

a public contract.

• Subject to ‘de minimis’ value thresholds – 10% for 

goods/services contracts, 15% for works contracts and 

threshold of 10% of the term of the contract.

• Change notice may contain a voluntary standstill period during 

which contract may not be entered into – at least 8 working 

days.

• Does not apply to defence contracts, light touch contracts, 

private utilities.

• Must also publish a copy of the modified contract or the 

modification itself within 90 days of the modification.

• Note – provisions to prevent splitting of modifications to 

circumvent the legislation e.g. aggregation of ‘below-threshold’ 

modifications to a contract or where “could reasonably have 

been made together”.
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Contract Modifications (2)
• Permitted modifications (see Schedule 8) or not ‘substantial’ or 

‘de minimis’ – many familiar concepts here:

➢ ‘Substantial’ – narrower concept than existing “Pressetext” 

criteria – material change in scope or economic balance or 

change to term greater than 10% (increase or decrease);

➢ ‘De minimis’ – as currently 10% for goods/services, 15% for 

works;

➢Provided for in contract (and the tender/transparency notice);

➢Unforeseeable circumstances (reasonability test);

➢Disproportionate technical difficulties/substantial costs 

duplication;

➢Corporate restructuring;

➢Extreme urgency;

➢Protection of life or public order/safety;

➢Materialisation of a known risk – complex drafting and high 

bar (“no further than necessary”, not in public interest).
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Contract Termination 
• Implied right to terminate a public contract – as currently (see 

regulation 73 of the PCR 2015)

• Obligation to publish a contract termination notice within 30 

days of the termination.

• Exemption for private utilities or user choice contracts. 
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Contract Performance (1)
• Clear movement towards tighter control over in-contract 

management and contractual performance with ability to 

preclude poorly performing suppliers from public contracts.

• There is an obligation in relation to contracts valued at over £5 

million for contracting authorities to set and publish KPIs to be 

met by the supplier (at least 3).

• Exceptions for light touch, concessions, private utilities and 

frameworks.

• Performance against these KPIs to be assessed at least 

annually during the term and on termination and must publish 

information in relation to this assessment (content to be 

determined by secondary legislation).

• Statutory obligation on contracting authorities to monitor 

contractual performance – thought must be given to how these 

KPIs are set as there are significant implications.
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Contract Performance (2)
• Obligation on contracting authorities to publish information 

within 30 days in relation to breaches or failure of suppliers to 

meet contractual performance requirements.

• This applies where breach resulting in termination, damages or 

settlement agreement – reflects existing discretionary exclusion 

ground for persistent or significant deficiencies in performance 

of public contracts BUT note settlement agreement also.

• Also applies where contracting authority considers that contract 

is not being performed to its satisfaction, the supplier has had 

proper opportunity to improve performance and has failed to do 

so – performance improvement plans will be fundamental. 

• These obligations also apply where supplier subject to 

performance notice is one relied upon to satisfy selection 

criteria (“associated supplier”) or is a sub-contractor to a 

bidding supplier – subject to right to replace.

• These scenarios (including publication of a performance 

notice)also trigger a discretionary exclusion ground
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Exclusions
Many of the grounds for exclusion are similar to the existing regime but 

there is political momentum behind creating a system which does not allow 

suppliers who are effective at winning procurements, but may not perform 

the contracts very well, from being free to bid for further contracts.  As such, 

the mechanism for a discretionary exclusion of bidders relating to 

contractual performance has been tightened. The discretionary grounds 

include:

➢ the supplier has breached a relevant contract, and the breach was 

sufficiently serious (meaning leading to termination, damages or a 

settlement). 

➢ a court has ruled that the supplier breached a relevant contract, and the 

breach was sufficiently serious. 

➢ the supplier (a) has not performed a relevant contract to the regulated 

authority’s satisfaction, (b) was given proper opportunity to improve 

performance, and (c) failed to do so. 

➢ if a contracting authority has published a notice relating to breach or 

poor performance in respect of the supplier.
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Exclusions
• The contract management obligations do have a direct connection 

to the exclusion regime. 

• If there is a breach of contract or if the supplier is simply not 

performing to the contracting authority’s satisfaction, there is an 

obligation to serve a notice setting out these details.

• That notice is a ground for discretionary exclusion.

• In circumstances where the supplier may not even accept that 

issues with the contract are its fault, this has the potential to 

escalate disputes as it could become more important to the 

supplier than simply the impact on the contract in question as it 

potentially excludes the supplier from future public contract 

tenders.
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Exclusions
• An “associated person” is another supplier that the bidder relied on 

to satisfy the conditions of participation (but does not include a 
Guarantor).

• If a contracting authority is intending to exclude a bidder because 
that bidder is relying on an “associated person” that is an excluded 
or excludable supplier, the contracting authority must first:

• Notify the supplier of the intension to exclude; and  

• Give that supplier an opportunity to replace the associated person 
before excluding them.

• When a supplier relies on a sub-contractor that is an excluded or 
excludable supplier, before disregarding the tender, the authority 
must:

• Notify the supplier of its intention; and

• Give the supplier a reasonable opportunity to find an alternative 
sub-contractor.
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Exclusions
Excluding for Improper Behaviour (1)

• Acting improperly covers:

• (a) failing to provide information requested by the contracting 

authority, 

• (b) providing information that is incomplete, inaccurate or 

misleading,

• (c) accessing confidential information, or

• (d) unduly influencing the contracting authority’s decision-making.
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Exclusions
Excluding for Improper Behaviour (2)

•  If a contracting authority determines that a supplier has acted 

improperly in relation to the award of a public contract and gained 

an unfair advantage because of it which can’t be avoided in any 

other way then the supplier must be excluded.

• Before making that decision a contracting authority must allow the 

bidder to:

• Make representations and

• Provide relevant evidence. 
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Debarment List
• There is a new concept of a debarment list centrally managed 

by government. 

• Process for being added to the debarment list:

• Contracting authorities are under an obligation to report a 

supplier to the “Minister of the Crown” if they exclude the 

supplier.  

• The Minister must then decide whether to put the supplier on 

a debarment list following an investigation.

• Suppliers can apply to be taken off the list/revise the period 

they are expected to be on the list at any time.

• Applications to be taken off the list will only be considered if 

there has been a material change of circumstances or if they 

are accompanied by significant information that has not 

previously been considered. 
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Debarment List

• Debarment standstill period – 8 working days from when 

Minister gives notice to the supplier that it is being put on the 

debarment list. Suppliers can apply (via the Courts) for 

suspension of the decision to enter the supplier onto the list. 

• Suppliers will also be able to appeal the decision (via the 

Courts) to add them to the list/regarding the period they are 

expected to be on the list or the decision not to remove them 

from it/not revise the period they are expected to be on the list.

• The appeal may only be brought on the grounds that the 

Minister made a material mistake of law and must be 

commenced within 30 days of knowledge of the decision. 

• Remedy is order setting aside the decision and/or for supplier’s 

wasted bid costs prior to exclusion. 
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Public notification of past contractual performance and breaches of contracts and 
settlements will be controversial and could lead to disputes.

Change in technical wording from previous regime – will existing case law still 
be relevant or will new guidance and case law be required to clarify how new 
wording is to be interpreted.

Potential challenges around the debarment list, investigations into bidders and 
Contracting Authorities – these create a high level of reputational risk and could 
impact on future contracting opportunities.

23

Challenges?
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The Challenge System

• The Green Paper had proposed a number of changes to the 

challenge system

• The majority did not make it into the Procurement Bill 

• No tribunal system

• No cap on damages

• No uniform approach to calculating bid costs (not needed as 

there is to be no cap on damages)

• No cap on profits for contract extensions where the 

incumbent has challenged
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The Standstill Period

• The process is similar to the existing regime in that bidders are 

provided with assessment summaries which must provide 

information about the contracting authority’s assessment of:

➢ the tender, and 

➢ if different, the most advantageous tender submitted in 

respect of the contract.

• The standstill period is now 8 working days rather than 10 days.

• When the contracting authority intends to enter the contract, 

after the assessment summaries have been sent out, it must 

publish a Contract Award Notice.  Note the change in meaning 

as a Contract Award Notice under the existing regime is 

published once the contract has been entered but under the 

draft bill, it confirms an intention to enter the contract
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The Automatic Suspension

• The Bill has retained the principle of the automatic suspension 

however, it has changed the timing – it appears that the 

automatic suspension will only apply if a claim is issued before 

the end of the standstill period (i.e. 8 working days from the 

date of the Contract Award Notice)

• Under the Bill, when the standstill period ends, the remedy of 

pursuing the contract is lost whether or not the contract has 

been signed off. Currently that remedy is lost only when the 

contract is signed

• As with the current regime, once the automatic suspension 

applies, the contracting authority must decide whether to apply 

to lift the suspension

• The new test for maintaining or lifting the automatic suspension  

is very similar to the current one
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Set aside remedy – Clause 104

• The Court will set aside the contract (replacement for the 

ineffectiveness remedy) if the Court is satisfied that the 

claimant was denied a proper opportunity to seek pre-

contractual remedies because:

• a required Contract Award Notice was not published;

• the contract was entered into or modified before the end of any 

applicable standstill period;

• the contract was entered into or modified during a period of 

automatic suspension or in breach of a Court order;

• the breach became apparent only on publication of a Contract 

Award Notice or a Contract Change Notice (where exceptions 

to the mandatory standstill apply);

• the breach became apparent only after the contract was 

entered into or modified.
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Procurement Oversight – Part 10

• Part 10 of the Bill gives an appropriate authority oversight over 

contracting authorities and the power to investigate compliance

• It is intended to address systemic or institutional breaches of 

public procurement law and make recommendations for future 

compliance. It will not have power to intervene in any specific 

procurement decisions.

• Investigations may lead to guidance being published to 

contracting authorities in the form of ‘lessons learnt’
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Ability to challenge

• Legal costs – The court fees alone for issuing a procurement 

challenge are £10,000 for any damages claim over £200,000

• Cross undertaking

• Recent case law – sufficiently serious

• Braceurself Ltd v NHS England

• Bromcom Computers Plc v United Learning Trust

• Reform of the court process
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Blogs

UK: Latest actions against corruption and financial crime by Parliament and the regulators

Transparency – New PPN 01/23 gives welcomed clarity on publication requirements

Supply Chain Risks - New PPN takes a firm stance on Modern Slavery

Blue Light Legal

New PPN 03/22 for data protection: changes focus on international transfers and protective 

measures for data security

Proposed changes to the Capacity Market – have your say

Subsidy Control – Ready for Regulation?

Set menu or smorgasbord: will the Procurement Bill help to streamline planning and commencing 

procurements?

https://www.dlapiper.com/en-gb/insights/publications/global-anti-corruption-perspective/uk-latest-actions-against-corruption-and-financial-crime-by-parliament-and-the-regulators
https://www.dlapiper.com/en-gb/insights/publications/2023/03/transparency-new-ppn-01-23-gives-welcomed-clarity-on-publication-requirements
https://www.dlapiper.com/en-gb/insights/blogs/uk-government-blog/2023/supply-chain-risks---new-ppn-takes-a-firm-stance-on-modern-slavery
http://www.dlapiper.com/en-gb/insights/publications/2023/03/blue-light-legal-issue-1
https://www.dlapiper.com/en-gb/insights/publications/2023/01/new-ppn-03-22-for-data-protection-changes-focus-on-international-transfers
https://www.dlapiper.com/en-gb/insights/publications/2023/01/new-ppn-03-22-for-data-protection-changes-focus-on-international-transfers
https://www.dlapiper.com/en-gb/insights/publications/2023/02/proposed-changes-to-the-capacity-market--have-your-say
https://blogs.dlapiper.com/uk-government-blog/2022/10/subsidy-control-ready-for-regulation/
https://blogs.dlapiper.com/uk-government-blog/2022/10/set-menu-or-smorgasbord-will-the-procurement-bill-help-to-streamline-planning-and-commencing-procurements/
https://blogs.dlapiper.com/uk-government-blog/2022/10/set-menu-or-smorgasbord-will-the-procurement-bill-help-to-streamline-planning-and-commencing-procurements/
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Previous Procurement webinar recordings

Sector specific procurement regimes

Planning and commencing a procurement:

Why it is here, an overview of the bill and its potential impact 

https://players.brightcove.net/6276660290001/default_default/index.html?videoId=6317122227112
https://players.brightcove.net/6276660290001/default_default/index.html?videoId=6315211077112
https://players.brightcove.net/6276660290001/default_default/index.html?videoId=6315210315112
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Procurement Hub

If you have any questions or feedback about our webinars, please contact 

ProcurementReform@dlapiper.com
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