ATTENTION: LEGAL DISCLAIMER

Your access and use of this document shall be subject to the terms and conditions of use of the Start Up Pack.
This document is intended as a general overview of some of the key terms that are likely to be relevant to a Ireland start-up. It is governed by Irish law and is only appropriate for use in the Ireland for private limited companies registered in Ireland. If any changes are made to the contents of this document, any cross-referencing  may need to be updated.  

It is not possible to provide comprehensive advice on the matters that may apply in the particular circumstances of your business and this document has therefore only been prepared on a generic basis and designed to act as a guide. We recommend that you seek legal advice before taking any further action. No responsibility is taken for any actions taken or not taken on the basis of this document.

DLA Piper Ireland LLP is not providing any advice to you in connection with this document.
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This Agreement is made on 
202 
BETWEEN:

(1)
The persons whose names and addresses are set out in part 1 of schedule 1 (together "Investor(s)" and each an "Investor");
(2)
The persons whose names and addresses are set out in part 2 of schedule 1 (together "Founders" and each a "Founder"); 

(3) 
The persons whose names and addresses are set out in part 3 of schedule 1 as the existing shareholders (if applicable) (together "Existing Shareholders" and each an "Existing Shareholder"); and

(4)
[Insert company name] (a company registered in Ireland under company No [Insert company number]) whose registered office is at [insert company address] (the "Company").
BACKGROUND:

A The Company is a private company limited by shares incorporated in Ireland under the Companies Act.  Further information relating to the Company is set out in schedule 2.

B The Investor(s) wish to subscribe for shares in the capital of the Company on and subject to the terms of this Agreement.

IT IS AGREED:

1. DEFINITIONS AND INTERPRETATION

1.1 In this Agreement, unless the context requires otherwise:

"Acting in Concert" has the meaning given to it in the Irish Takeover Panel Rules published by the Irish Takeover Panel (as amended from time to time);
"Asset Sale" means the disposal by the Company of all or substantially all of its undertaking and assets (which may include, without limitation, the grant by the Company of an exclusive licence of all or substantially all Intellectual Property owned by the Company);

"Business Day" means a day other than a Saturday or a Sunday on which the banks are open for general business in Dublin;

["Business Plan" means the Company's business plan in the agreed form attached at schedule 7;]

"Claim(s)" means any claim for or in respect of any breach of any of the Warranties;

"Companies Act" means the Companies Act 2014;

"Completion" means completion by the parties of their respective obligations in accordance with clause 3 (Completion);

"Connected Person" has the meaning given in section 10 of the TCA 1997;

"Controlling Interest" means an interest (as defined in sections 804 and 805 of the Companies Act) in shares giving to the holder or holders control of the Company within the meaning of section 432 of the TCA 1997;

"Covenant Period" means a period of [insert number of years the restrictions should apply after a Founder leaves the Company]
 years after the Termination Date;

"Deed of Adherence" means a deed of adherence substantially in the form of the draft contained in schedule 3;

"Disclosed" means fairly disclosed to the Investor(s) in the Disclosure Schedule with sufficient clarity and detail to enable the Investor(s) to identify clearly the nature and scope of the matter or thing disclosed;

"Disclosure Schedule" means the schedule of disclosures set out in schedule 5;
"Dispute" means any dispute or civil, criminal, regulatory or administrative action, claim, proceeding, suit, investigation, arbitration or any form of alternative dispute resolution or any other proceeding or hearing whatsoever;

"Encumbrance" means any mortgage, charge, pledge, lien, deposit by way of security, bill of sale, option, assignment (contingent or otherwise), right to acquire, right of pre‑emption or agreement for or obligation as to any of the same, or any other form of right, interest, security, encumbrance or equity of any nature in favour of a third party;
"Exit" means a Share Sale, an Asset Sale or an IPO;

"Individual Warranties" means the warranties given by each Founder in clauses 5.1.1 and 5.8;

"Intellectual Property" patents, rights in inventions, know how, confidential information, show how and trade secrets, copyright and related rights, moral rights, registered designs, design rights, database rights, semiconductor topography rights, trade marks and service marks, trade names, business names, brand names, get up, logos, domain names and URLs, rights in unfair competition, goodwill and rights to sue for passing off and any other intellectual property rights (in each case, whether or not registered, and including all applications to register and rights to apply to register any of them and all rights to sue for any past or present infringement of them) and all rights or forms of protection having equivalent or similar effect in any jurisdiction;

"Intellectual Property Licences Out" means all subsisting licences, permissions or other contractual rights (whether in writing or otherwise) by which the Company grants third parties rights to use any Owned Intellectual Property or Licenced Intellectual Property;

"Investor Director" has the meaning given to that term in clause 7.1;

"Investor Majority Consent" means the approval in writing (or by email) of those shareholders holding seventy five per cent (75%) or more of the Shares from time to time;

"IPO" means the admission of all or any of the Shares or securities (whether issued by the Company or a holding company) representing those shares (including without limitation depositary interests, American depositary receipts, American depositary shares and/or other instruments) on NASDAQ or on Euronext Dublin or on the Euronext Growth Market or any other recognised investment exchange;
"Licensed Intellectual Property" means any Intellectual Property licensed to the Company by a third party;

["New Constitution" means the new Constitution of the Company in the agreed form to be adopted on or prior to Completion as amended or superseded from time to time;]

"Owned Intellectual Property" means any Intellectual Property owned or developed by the Company;

"Resolutions" means:
(a) the resolutions to authorise and disapply pre‑emption rights in respect of the allotment of Shares to the Investor(s)
; and
(b) the resolutions to adopt the New Constitution
;
"Share Sale" means the sale of (or the grant of a right to acquire or to dispose of) any of the shares in the capital of the Company (in one transaction or as a series of transactions) which will result in the purchaser of those shares (or grantee of that right) and persons Acting in Concert with him together acquiring a Controlling Interest in the Company, except where following completion of the sale the shareholders and the proportion of shares held by each of them are the same as the shareholders and their shareholdings in the Company immediately prior to the sale;
"Shareholder" means any holder of any Shares (but excludes the Company where the Company is holding Treasury Shares);
"Shares" means ordinary shares in the capital of the Company;

["Share Option Plan" means the share option plan to be established by the Company pursuant to clause 8;]

"TCA 1997" means the Taxes Consolidation Act, 1997;

"Termination Date" means the date on which the Founder concerned ceases to be a director or employee of or a consultant to, the Company (whichever is the latest);

"Treasury Shares" means shares in the capital of the Company held by the Company as treasury shares from time to time within the meaning set out in section 109 of the Companies Act;

"Warranties" means the warranties set out in clauses 4 and 5; and

"Warrantors" means the Company, [the Existing Shareholders]
 and each of the Founders.

1.2 In this Agreement (unless the context otherwise requires):

1.2.1 words and phrases which are defined or referred to in or for the purposes of the Companies Act have the same meanings in this Agreement (unless otherwise expressly defined in this Agreement);

1.2.2 any reference to a company includes any company, corporation or body corporate, or any other entity having a separate legal personality; a person includes an individual, company, partnership, unincorporated association or Authority (whether or not having a separate legal personality);

1.2.3 reference to a statute or a statutory provision includes that statute or statutory provision as amended or re‑enacted, any statute, statutory provision or subordinate legislation which that statute or statutory provision re‑enacts (with or without modification) and any subordinate legislation made under it, in each case for the time being in force (whether before, on or after the date of this Agreement, except to the extent that any amendment, re‑enactment or statute, statutory provision or subordinate legislation made after the date of this Agreement would increase or extend the liability of any of the parties to this Agreement);

1.2.4 unless the context requires otherwise, any reference in this agreement to a clause or schedule is to a clause of or schedule to this agreement, any reference to a part or paragraph is to a part or paragraph of a schedule to this agreement, any reference within a schedule to a part is to a part of that schedule, and any reference within a part of a schedule to a paragraph is to a paragraph of that part of that schedule;

1.2.5 reference to the parties to this Agreement includes their respective successors in title, permitted assigns and personal representatives;

1.2.6 "including", "includes" or "in particular" means including, includes or in particular without limitation; and

1.2.7 any reference to any party to this Agreement comprising more than one person includes each person constituting that party.

1.3 The schedules form part of this Agreement and shall have effect as if set out in full in the body of this Agreement.  Any reference to this Agreement includes the schedules.

1.4 The table of contents, clause, paragraph and schedule headings are for ease of reference only and shall not affect the construction or interpretation of this Agreement.

1.5 Any obligation of a Founder or the Company to “procure” a certain outcome shall mean an obligation for the relevant Founder or the Company to exercise his or its voting rights and use any and all powers vested in him or it from time to time as a holder of a legal or beneficial interest in Shares, director, officer or employee or otherwise in or of the Company, to ensure compliance with that obligation so far as he or it is reasonably able to do so (subject to any director's fiduciary duties under applicable laws) whether acting alone or (to the extent that he is lawfully able to contribute to ensuring such compliance collectively) acting with others.  The relevant Founder shall not be obliged to take or refrain from taking any action: (a) which would incur any additional personal cost or liability (in each case, which he is not otherwise required to pursuant to this Agreement or the Constitution); (b) to waive his contractual rights; or (c) to breach any legal or fiduciary duty he may have as a director or officer of the Company.

2. SUBSCRIPTION FOR SHARES

2.1 Subject to clause 3, the Investor(s) apply for, and the Company agrees to allot and issue to the Investor(s), such number of Shares at such price as is set out opposite its name in part 1 of schedule 1.

2.2 The Founders and any Existing Shareholder(s), agree to vote in favour of the Resolutions and hereby irrevocably waive all pre‑emption rights conferred on them (whether by the Companies Act, the Constitution of the Company or otherwise) in relation to the shares required to be subscribed under this Agreement.

3. COMPLETION

3.1 Each of the Shareholders shall, and to the extent possible shall procure, that the Resolutions are passed on or about the date of this Agreement and that all corporate actions on the part of the Company and its directors, officers, and shareholders are taken for the purposes of the authorisation, execution and delivery of the Agreement.

3.2 The Investor(s) shall deliver to the Company the appropriate subscription monies for the Shares as set out against its name in column 4 of the table in part 1 of schedule 1 by bank transfer to the bank account of the Company (the details of which are set out at schedule 2) [on Completion] [no later than five (5) days following the signing of this Agreement or the date of satisfaction or waiver of clause 3.1 above, whichever is later]
.

3.3 Following receipt of such cash consideration, the Company shall:

3.3.1 issue the relevant number of Shares credited as fully paid up to the Investor(s); 

3.3.2 enter their names in the register of members in respect thereof;

3.3.3 execute and deliver to the Investor(s) a share certificate reflecting the subscription of Shares as detailed in this Agreement; and

3.3.4 (if applicable) appoint the Investor Director to the Board, pursuant to the Constitution.

4. WARRANTIES (GENERAL)

4.1 The Warrantors severally (but subject to the provisions of clause 6) warrant to the Investor(s) that each of the statements set out in clause 5 (other than the Individual Warranties) are true and accurate.

4.2 Each Founder severally and in respect of himself only (but subject to the provisions of clause 6) warrants to the Investor(s) that the Individual Warranties are true and accurate.

4.3 Each of the Warranties is separate and independent and, unless otherwise expressly provided, the Investor(s) shall have a separate claim and right of action in respect of every breach of every Warranty.

4.4 Each Founder and the Company agrees that:

4.4.1 in the case of a Claim by the Investor(s) against the Company, no counterclaim or right of contribution or indemnity shall lie against the Founders; and

4.4.2 in the case of a Claim by the Investor(s) against any or all of the Founders, no counterclaim or right of contribution or indemnity shall lie against the Company or any other Founder, provided that no Founder shall be liable in relation to a Claim unless and until the Investor has made such Claim against all the Founders who are liable for that particular Claim.

4.5 The Investor(s) shall have the right to claim in respect of any breach of the Individual Warranties against the relevant Founder giving such Individual Warranties only.

4.6 Each Warranty (other than the Individual Warranties) shall be qualified by the actual knowledge or actual awareness of the relevant Warrantor and a Warrantor shall not be required to make any enquiry of any other person, nor shall a Warrantor be deemed to have any other actual, implied or constructive knowledge regarding the subject matter of such Warranty. 

5. WARRANTIES (SPECIFIC)

5.1 Corporate information and share capital

5.1.1 The Company is a private limited company, duly incorporated and validly existing under the laws of Ireland.  The Company has full power and authority to enter into and perform this Agreement and this Agreement constitutes binding obligations on it in accordance with its terms.  

5.1.2 The Shares constitute the entire issued share capital of the Company.  No dividend or other distribution of profits or assets (including any distribution within the meaning of section 130 of the TCA 1997) has been, or has been agreed to be, declared, paid or made by the Company.  No person has any right (whether contingent or otherwise) to require the Company to allot or grant rights to subscribe for any shares or to convert any existing securities into shares or issue securities that have rights to convert into shares.  No person has claimed to be entitled to any of such things.

5.1.3 No liquidator, provisional liquidator, examiner, receiver or similar officer has been appointed in relation to the Company or the whole or any part of its assets or undertaking.  There are no circumstances which are likely to result in such an event.

5.2 Intellectual Property and Confidential Information

5.2.1 The Company is the sole unencumbered legal and beneficial owner and, where registered, the sole registered proprietor of all the Owned Intellectual Property.

5.2.2 [All reasonable steps required to maintain and protect all Owned Intellectual Property have been taken.]
  Save as Disclosed in the Disclosure Schedule, there are no Intellectual Property Licences Out and save as Disclosed in the Disclosure Schedule, the Company is not under any obligation (whether contingent or otherwise) to grant any.

5.2.3 The activities of the Company and its licencees under any Intellectual Property Licences Out do not infringe the Intellectual Property of any person.  The Company has not received written notice from any party that it infringes the Intellectual Property of any person.

5.2.4 The Company is (or in the case of applications will be) the sole legal and beneficial owner of (and where registered, the sole registered owner of) each item of Owned Intellectual Property and such Owned Intellectual Property is not subject to any claims of opposition from any third party and is valid and subsisting.

5.2.5 The Company uses Licensed Intellectual Property in accordance with the terms of the applicable licence(s) and has not been notified of any breach of such licence(s) and there are no facts or circumstances which give, or, are reasonably likely to give rise, to such a claim.

[All source code relating to any software, firmware and middleware, whether source code or object code, used by the Company is not software, firmware or middleware which contains code which obliges the Company to: (a) disclose such software, firmware or middleware; (b) license such software, firmware or middleware; or (c) permit any person to use, or not restrict any person from using, such software, firmware or middleware.]

5.3 Litigation

Otherwise than as claimant in the collection of debts arising in the ordinary course of business (none of which exceed €[insert financial threshold]) neither the Company nor any person for whose acts or defaults the Company may be vicariously liable is involved in any Disputes and there is not and has not been any governmental, regulatory or other investigation, inquiry or proceedings concerning the Company, its business or any of its assets and none is pending or threatened.

5.3.1 There are no circumstances likely to give rise to any of the matters in clause 5.3.1.

5.3.2 Neither the Company nor any of its officers, agents or employees (during the course of their duties in relation to the business of the Company) has committed or omitted to do any act or thing the commission or omission of which is or could be in contravention of any statutory obligation or any other law of Ireland or any other country giving rise to any fine, penalty, default proceedings or other liability in relation to the business or officers of the Company or any of its assets or any judgment or decision which would materially affect the financial or trading position of the Company.

5.4 Statutory and legal requirements

5.4.1 The Company has conducted its business and dealt with its assets in all material respects in accordance with all laws applicable to it.  Neither the Company nor any person for whose acts or defaults the Company may be vicariously liable has done or omitted to do anything which is or is likely to be in material contravention of any law.

5.4.2 The Company has all permits, authorities, licences and consents required to own and use its assets and to carry on its business as currently carried on and all conditions applicable thereto have been complied with and there are no circumstances which might lead to the suspension, alteration or cancellation of any such permits, authorities, licences or consents, nor is there any agreement which materially restricts the fields within which the Company may carry on its business.

5.5 Material Obligations

5.5.1 The Company has not assumed or incurred any material liability, obligation or expense (whether actual or contingent) other than as a result of trading activities in the ordinary and usual course of its business, nor has it agreed to do so.

5.6 Employees

5.6.1 None of the officers or employees of the Company has given or received notice terminating his employment or will be entitled to give notice as a result of the provisions of this Agreement.

5.6.2 The Company is not involved in any dispute and there are no circumstances which are reasonably likely to result in any dispute involving any of the officers or employees or former employees of the Company (including any claim against the Company arising out of the employment or termination of employment of any employee or former employee for compensation for loss of office or employment or otherwise) and none of the provisions of this Agreement including the identity of the Investor(s) is likely to lead to any such dispute.

5.7 General

5.7.1 [All expressions of opinion, intention and expectation contained in the Business Plan are reasonable and are fairly and honestly held, in each Warrantors opinion.]

5.7.2 [The financial forecasts, projections or estimates contained in the Business Plan ("Projections") have been prepared with reasonable care and on reasonable assumptions (material details of which are set out in the Business Plan).  The Projections have been carefully considered by the relevant Warrantor and are honestly believed by him to be reasonable.]

5.7.3 The Company has not paid, nor is it liable for, any finder's fee, brokerage or other commission or advisers' fees, costs or expenses in connection with the Investor(s) subscription in the Company, this Agreement or any matters which would be ancillary to the Investor(s) subscription.

5.8 Individual Warranties

Each Founder warrants in respect of himself/herself only that:

5.8.1 such Founder is the sole legal and beneficial owner of the number of Shares set opposite such Founder's respective name in column 3 of part 2 of schedule 1.  The Shares set opposite such Founder's respective name in column 3 of part 2 of schedule 1 have been properly allotted and fully paid up and there is no Encumbrance affecting such Shares, nor any agreement to create any;

5.8.2 such Founder has never been charged with or convicted of a criminal offence (other than a road traffic offence for which no custodial sentence was imposed), nor have any bankruptcy or equivalent proceedings or proceedings for disqualification as a director been threatened or brought against such Founder, nor is such Founder actually aware of any circumstances which he believes may give rise to any such proceedings;

5.8.3 such Founder is not engaged or has pending, or so far as each Founder is actually aware, threatened against such Founder any litigation, claim or proceedings and, so far as each such Founder is aware, there are no circumstances likely to give rise to any such litigation, claim or proceedings; and

5.8.4 all agreements between such Founder and the Company other than this Agreement are Disclosed in the Disclosure Schedule.

6. LIMITATIONS ON WARRANTY CLAIMS

6.1 The limitations under this clause 6 shall not apply to any Claim which is the result of the fraud on the part of a Warrantor.

6.2 The relevant Warrantor shall not be liable for any Claim unless the Investor(s) have given written notice to the relevant Warrantor of such Claim giving reasonable details of the thing or matter giving rise to such Claim before 5.00pm on the date falling 12 months from the date of this Agreement.

6.3 The aggregate liability of the Warrantors in respect of all Claims shall not exceed:

6.3.1 in the case of the Company, an amount equal to the aggregate amount subscribed by the Investor(s) pursuant to this Agreement; and

6.3.2 [in the case of the Existing Shareholders, an amount equal to the amount specified in column 6 of Part 3 of Schedule 1;]

6.3.3 in the case of each of the Founders an amount equal to the amount specified in column 6 of Part 2 of Schedule 1
,

and the Investor(s) shall be precluded from recovering their costs of recovery in respect of any Claim incurred by or on behalf of the Investor(s), save for Claims made pursuant to clause 6.1.

No Warrantor shall be liable for any Claim unless the liability of that Warrantor in respect of such Claim exceeds €[insert financial threshold]
. 

No Warrantor shall be liable for any Claim unless and until the aggregate liability of the Warrantors in respect of all Claims exceeds €[insert financial threshold], in which case the Warrantors shall (subject clauses 6.3, 6.7 and 6.9) be liable for the initial €[insert financial threshold stated above] and the excess.

The Warrantors shall not be liable in respect of any Claim to the extent that the matter or thing giving rise to such Claim is capable of remedy and is remedied to the reasonable satisfaction of the Investor(s) (acting reasonably) within 30 days of the date on which notice of such Claim is given to the Warrantors.

6.4 The Warrantors shall be under no liability under the Warranties to the extent that the matter or circumstance giving rise to such liability is Disclosed.

6.5 Nothing in this Agreement shall prejudice each Investor's duty under common law to mitigate any loss or liability which is the subject of a Claim.

6.6 The Warrantors and the Founders shall not be liable to pay damages or other compensation or reimbursement more than once in respect of the same loss in relation to any Claim.

7. THE BOARD AND THE INVESTOR DIRECTORS

7.1 The members of the Board immediately following Completion shall be the Founders and the directors (if any) appointed by the Investor (each an "Investor Director"). [include any others here]
7.2 Appointment and removal of an Investor Director [or an observer] shall be by written notice from the appointing Investor(s) to the Company which shall take effect on delivery at the Company’s registered office or at any meeting of the Board or committee thereof.

7.3 The Company shall send to the Investors, to any Investor Directors and any observer appointed by an Investor (in electronic form if so required):

7.3.1 reasonable advance notice of each meeting of the Board (being not fewer than five Business Days) and each committee of the Board, such notice to be accompanied by a written agenda specifying the business to be discussed at such meeting together with all relevant papers; and

7.3.2 as soon as practicable after each meeting of the Board (or committee of the Board) a copy of the minutes.

7.4 [For so long as [name of Investor] holds not less than [%] per cent of the Shares in the Company, it shall have the right to appoint and maintain in office such natural person as they may from time to time nominate as a director of the Company and to remove any director so appointed and, upon his removal, whether by the Investor or otherwise, to appoint another director in his place.]

7.5 [For so long as [name of Investor] holds not less than [%] per cent of the Shares in the Company, they shall have the right to appoint a representative to attend as an observer of the Board at each and any meeting of such Board.  The observer appointed pursuant to this clause, shall be entitled to speak at a meeting of the Board but not entitled to vote.]

7.6 [Insert name of Investor Director or observer] shall be deemed to be the [Investor Director/observer] appointed pursuant to clause [7.2/7.3] above.]

7.7 Board meetings will be held at intervals of not more than [five (5)] weeks apart and at least [ten (10)] Board meetings will be held in each calendar year.

7.8 If an Investor Director has been appointed, save with the consent of the Investor Director (such consent to be deemed to be given if no response is given by the Investor Director on [5] Business Days' written notice) no business shall be transacted at any meeting of the Board (or committee of the Board).

7.9 An Investor who has appointed an Investor Director or an observer pursuant to this clause 7 shall procure that such Investor Director or observer shall comply with paragraph 1 of schedule 4 save that such Investor Director and/or observer shall be at liberty from time to time to make full disclosure to its appointing Investor of any information relating to the Company.

7.10 The parties agree that the Investor Directors shall be under no obligation to disclose any information or opportunities to the Company except to the extent that the information or opportunity was passed to him expressly in his capacity as a director of the Company.

8. [SHARE OPTION PLAN

Within [    ] Business Days' of Completion, the Company shall adopt a Share Option Plan in a form acceptable to the Investor(s) whereby options over Ordinary Shares (subject to a maximum option pool [[of      Ordinary Shares]/[equal to      per cent of the Shares] [in issue immediately following Completion] [on a fully diluted basis from time to time]) may be granted to directors[,][ and] employees of the Company pursuant to the Share Option Plan in such number as may be decided by the Board (in both cases with Investor Majority Consent).]
 

9. BUSINESS UNDERTAKINGS

9.1 Each Founder undertakes to promote the best interests of the Company and ensure that the Business is conducted in accordance with good business practice.

9.2 The Company shall apply the proceeds of the subscription by the Investor in the furtherance of the affairs of the Company.

9.3 Each Founder and the Company severally undertake to the Investor to procure, so far as it lies within their respective power to do so, that such Founder and the Company will comply with the requirements set out in schedule 6.

10. RESTRICTIVE COVENANTS

10.1 For the purpose of assuring to the Investor(s) the value of the business of the Company and the full benefit of the goodwill of the business of the Company, each Founder separately covenants with the Investor(s) and the Company that he shall not, save with prior Investor Majority Consent:

10.1.1 while he is a director or employee of, or a consultant to, the Company carry on or be concerned, engaged or interested directly or indirectly (in any capacity whatsoever) in any trade or business competing with the trade or business of the Company as carried on at the time or, in relation to any trade or business of the Company that such Founder has been engaged or involved in, at any time during a period of [12] months immediately preceding that time; or

10.1.2 for a period of [12] [24] months after the Termination Date, either on its own behalf or jointly with or as an officer, employee, adviser, consultant or agent for any other person, directly or indirectly:

10.1.2.1 be engaged, concerned or interested whether as an employee or in any other capacity in carrying on any business within [insert geographic area or region to which the restriction should apply]
 in competition with the business carried on by the Company at any time during the period of [12] months ending on the Termination Date or is to the Founder's actual knowledge to be carried on by the Company at any time during the Covenant Period; or

10.1.2.2 accept, approach, canvass solicit the custom of any person:

(a) who at any time during the period of [12] months ending on the Termination Date was a customer of the Company; or

(b) with whom either the Founder, or any other employee of the Company for whom the Founder had, at the date of the negotiations, management responsibility, carried out negotiations on behalf of the Company at any time during the period of [12] months ending on the Termination Date with a view to such person becoming a customer of the Company,

or use his knowledge of or influence over any such customer or prospective customer to or for his own benefit or the benefit of any other person carrying on business in competition with the Company or otherwise use his knowledge of or influence over any such customer or prospective customer to the detriment of the Company; or

10.1.2.3 seek to contract with or engage any person who had been contracted with or engaged to manufacture, assemble, supply or deliver products, goods, materials or services to the Company at any time during the period of [12]  months ending on the Termination Date to the detriment of the trade or business of the Company as carried on at the time; or 

10.1.2.4 approach, canvass, solicit, engage or employ any person who at any time during the period of [12] months ending on the Termination Date was:

(a) a director of the Company;

(b) employed by the Company in a sales, marketing, financial, IT, technical or research function or any managerial role; or

(c) an employee, officer, consultant, sub‑contractor or agent of the Company.

10.1.3 Each of the covenants contained in clause 10.1 shall constitute an entirely separate and independent restriction on each Founder.  Each Founder agrees and acknowledges that:

10.1.3.1 the restrictions contained in clause 10.1 are fair, reasonable and necessary to assure to each Investor the full value and benefit of its subscription and to secure the full value of the confidential information which it is agreed is an essential part of the assets belonging to the Company; and

10.1.3.2 in the event that any of the restrictions contained in clause 10.1 are found to be void or unenforceable but would be valid and effective if some part or parts of it were deleted, such restriction shall apply with such deletion as may be necessary to make it valid and effective.

10.2 Nothing in this clause 10 shall prohibit any Founder from holding any interest in the shares or other securities of a company traded on a securities market so long as such interest does not extend to more than 3 per cent of the issued share capital of the Company or the class of securities concerned.

11. FURTHER ISSUE AND TRANSFER OF SHARES

11.1 The parties to this Agreement hereby acknowledge that the issuance of new Shares or transfer of existing Shares shall be subject to the provisions of the New Constitution.

11.2 Each of the parties to this Agreement agrees that if any person wishes to be registered as a holder of any shares (whether upon transfer or transmission or by issue) ("New Shareholder"), the New Shareholder must, unless he is already a party to this Agreement, deliver an executed Deed of Adherence in favour of all the other parties to this Agreement.

11.3 All deeds of adherence executed pursuant to this clause shall also be executed by the Company for itself and as attorney for all those persons who are then parties and by executing this Agreement (or as the case may be, the relevant deed of adherence) each of such parties hereby irrevocably appoints the Company as its attorney under the terms set out in clause 14.

11.4 Each Founder covenants with and undertakes to the Investor(s) and the Company that, he/she shall not, without obtaining prior Investor Majority Consent, dispose or permit the disposal of any interest in or creating of any Encumbrance over the shares in the Company which are registered in his/her name.

12. MATTERS REQUIRING INVESTOR MAJORITY CONSENT

12.1 No party to this Agreement shall do or agree to do any of the following matters without Investor Majority Consent:

12.1.1 vary the rights attaching to any shares in the capital of the Company or alter the Company's share capital;

12.1.2 create, allot, issue, buy‑in or redeem any share or loan capital or grant or agree to grant any options or warrants for the issue of any share or loan capital or issue any securities convertible into shares, or establish any employee incentive scheme unless in accordance with the New Constitution or this Agreement;

12.1.3 amend the Constitution of the Company;

12.1.4 propose or pay any dividend or propose or make any other distribution (within the meaning of a “distribution” under section 130 of the TCA 1997);

12.1.5 propose to or permit the Company to do any acts which would amount to an Exit;

12.1.6 permit the Company to cease, or propose to cease, to carry on its business or permit the Company or its directors (or any one of them) to take any step to wind up the Company, save where it is an insolvent company (within the meaning of Chapter 3 of Part 14 of the Companies Act);
12.1.7 permit the Company or its directors (or any one of them) to take any step to place the Company into any form of liquidation, receivership, examinership, arrangement or scheme with creditors, moratorium, stay or limitation of creditors' rights, interim or provisional supervision by the court or by persons appointed by the court being commenced or otherwise in place or under way in relation to it, whether in or out of court; or

12.1.8 deal in any way (including the acquisition or disposal (by sale, licence or otherwise)) with Intellectual Property in a manner contrary to the ordinary course of business of the Company.

13. INFORMATION RIGHTS

13.1 The Company shall for each financial quarter prepare accounting records that:

13.1.1 are sufficient to:

13.1.1.1 correctly record and explain the Company's transactions;

13.1.1.2 enable, at any time, the assets, liabilities, financial position and profit or loss of the Company to be determined with reasonable accuracy;

13.1.1.3 enable the directors to ensure that any financial statements required to be prepared comply with the requirements of the Companies Act;

13.1.1.4 enable those financial statements of the Company so prepared to be audited;

13.1.2 contain:

13.1.2.1 entries from day to day of all sums of money received and expended by the Company and the matters in respect of which the receipt and expenditure takes place; 

13.1.2.2 a record of the assets and liabilities of the Company; and

13.1.2.3 if the Company's business involves dealing in goods, statements of stock held by the Company at the end of each financial quarter of the Company,

and shall deliver such accounting records to the Investor(s) within twenty one (21) days after the end of each financial quarter.

13.2 The Company shall at least thirty (30) days prior to the end of each financial year deliver to each Investor a final form of business plan (only to the extent that such business plan exists) and/or an operating and capital budget and cash flow forecast in respect of the next financial year and a comparison against the previous financial year.

13.3 The Company shall promptly provide the Investor(s) with such other information concerning the Company and its business as the Investor(s) may reasonably require from time to time.

14. POWER OF ATTORNEY

14.1 In the event that a Shareholder fails to comply with any of his obligations under this Agreement and in order to secure the performance by each Shareholder of such obligations, each Shareholder hereby irrevocably appoints the Company (each an "Attorney") to act as his agent, proxy and attorney with full power and authority in the Shareholders' name and on his behalf to:

14.1.1 approve, sign, execute, complete and deliver any agreements, documents and/or instruments (as deeds or otherwise);

14.1.2 receive notices of, execute consents to short notice for, appoint proxies for and attend, speak and vote at any general meeting and/or class meeting of the Company (including any adjourned meeting) and receive and approve any shareholder or class written resolutions of the Company; and

14.1.3 undertake such acts and take any steps or do anything,

which in each case the Attorney in its absolute discretion considers necessary or desirable in order for such Shareholder to comply with and perform his obligations under this Agreement.

14.2 The Attorney may delegate one or more of the powers conferred on it by this power of attorney (other than the power to delegate) to an officer or officers appointed for that purpose by the board of directors of the Attorney, by resolution or otherwise, and may vary or revoke such delegation at any time.

14.3 Each Shareholder irrevocably undertakes to ratify and confirm whatever his Attorney or any delegate does or purports to do in good faith in exercising the powers conferred by this power of attorney; and

14.4 If a transfer of shares in the Company is executed on behalf of a Shareholder pursuant to this power of attorney:

14.4.1 the delivery of such a transfer to the relevant transferee by the Attorney pursuant to clause 14.1.1 shall be against receipt by the Company of any consideration payable for the relevant shares in the Company (to be held on trust for the Shareholder without any obligation to pay interest) (such receipt being a good discharge to the relevant transferee who shall not be bound to see to the application of such payment);

14.4.2 the Shareholders and the Company shall, subject to stamping and notwithstanding any failure by the relevant Shareholder to deliver up his certificate (or an indemnity in a form reasonably satisfactory to the directors of the Company for any lost certificates), procure that the relevant transferee is registered as the holder of the relevant shares so transferred; and

14.4.3 the registration of such transferee as the registered holder of such shares shall not be affected by any irregularity in, or invalidity of, such proceedings, and shall not be questioned by any person and the relevant Shareholder shall be entitled to receive the consideration for such shares when he delivers up his certificate (or an indemnity in a form reasonably satisfactory to the directors of the Company for any lost certificates) for the relevant shares to the Company.

14.5 If an own share purchase contract giving effect to the purchase of a Shareholders' shares in the Company by the Company is executed on behalf of a Shareholder pursuant to this power of attorney:

14.5.1 the Shareholders and the Company shall, subject to stamping and notwithstanding any failure by the relevant Shareholder to deliver up his certificate (or an indemnity in a form reasonably satisfactory to the directors of the Company for any lost certificates), procure that the relevant shares purchased by the Company are either (as directed by the Company) cancelled or held as treasury shares (and the Company is registered as the holder of the treasury shares), in each case, in accordance with the Companies Act; and 

14.5.2 the registration of the Company as the registered holder of such treasury shares or the cancellation of the relevant shares shall not be affected by any irregularity in, or invalidity of, such proceedings, and shall not be questioned by any person and the relevant Shareholder shall be entitled to receive the consideration for such shares (which shall be held on trust by the Company for the Shareholder without any obligation to pay interest) when he delivers up his certificate (or an indemnity in a form reasonably satisfactory to the directors of the Company for any lost certificates) for the relevant shares to the Company.

14.6 This power of attorney is given by way of security to secure the performance by each Shareholder of his obligations under this agreement and shall be irrevocable in accordance with section 20 of the Powers of Attorney Act 1996.

15. TERMINATION EVENT

15.1 This Agreement may be terminated with the prior written consent of the Company and by Shareholders holding at least [50] per cent of the Shares (excluding Treasury Shares) held by the Shareholders, in which event such termination shall be binding against all of the parties hereto save that nothing in this clause shall release any party from liability for breaches of this agreement which occurred prior to its termination.

15.2 This Agreement shall terminate and cease to have effect upon completion of an Exit save that nothing in this clause shall release any party from liability for breaches of this Agreement which occurred prior to its termination.

16. VARIATION

No variation of this Agreement shall be valid unless it is in writing and signed by [
or on behalf of each of the parties] OR [
the Company and by the shareholders holding between them at least [90%] Shares (by reference to the number of Shares in issue), in which such change shall be binding against all of the parties hereto provided that if such change would impose any new obligations on a party or increase any existing obligation, the consent of the affected party to such change shall be specifically required].

The parties intend this Agreement to be a deed and accordingly they or their duly authorised representatives execute and deliver it as such. 

SCHEDULE 1:  THE INVESTORS AND FOUNDERS

Part 1:  The Investors
	Name
	Details
	No. of Shares
	Total Subscription Monies (€)

	[Investor name]
	Address:

Telephone Number:

Fax:

Email Address:
	
	

	[Investor name]
	Address:

Telephone Number:

Fax:

Email Address:
	
	


The Founders

	(1)

Name
	(2)

Address
	(3)

Number of Shares
	(4)

Class of Shares
	(5)

Amount Paid per Share (including share premium)
	(6)

Aggregate Financial Liability

	[Founder name]
	Address:

Telephone Number:

Fax:

Email Address:
	
	[Ordinary]
	
	

	[Founder name]
	Address:

Telephone Number:

Fax:

Email Address:
	
	[Ordinary]
	
	


The Existing Shareholders

[Delete if not applicable]

	(1)

Name
	(2)

Address
	(3)

Number of Shares
	(4)

Class of Shares
	(5)

Amount Paid per Share (including share premium)
	(6)

Aggregate Financial Liability

	[Existing Shareholder Name]
	Address:

Telephone Number:

Fax:

Email Address:
	
	[Ordinary]
	
	

	[Existing Shareholder Name]
	Address:

Telephone Number:

Fax:

Email Address:
	
	[Ordinary]
	
	


SCHEDULE 2:  COMPANY DETAILS
Particulars of the Company

	Registered number:
	

	Registered office:
	

	Directors:
	

	Secretary:
	

	Accounting reference date:
	

	Issued Share Capital:
	Issued share capital of € [insert share capital] divided into [insert total number of issued ordinary shares] fully paid ordinary share[s] of [€1/ €0.01 or as applicable] [each]. 

	Charges:
	

	Auditors:
	

	Issued share capital:
	

	Bank account details:
	


DEED OF ADHERENCE

THIS DEED OF ADHERENCE is made as a deed on  
20(
BETWEEN

(1)
[Insert company name] (a company registered in Ireland under company No [Insert company number]) whose registered office is at [insert company address] (the "Company"); 
(2)
The parties whose names and addresses are listed in schedule 1 of the SSHA (the "Current Shareholders"); and
(3)
[insert name of new shareholder] of [insert address of new shareholder] (the "Covenantor").

BACKGROUND

C This deed is supplemental to an subscription and shareholders' agreement made on                      20     between (1) the Investor(s) (2) the Founders (3) the Existing Shareholders and (4) the Company [Note: insert parties as they appear in the Subscription and Shareholders' Agreement] (the "SSHA").

The Covenantor wishes to be registered as the holder of [insert number] of Shares.  This deed is entered into in compliance with the terms of clause 8.2 of the SSHA.

IT IS AGREED as follows:
1. Words and expressions defined in the SSHA shall (unless the context requires otherwise) have the same meaning when used in this deed.

2. The Covenantor hereby confirms that [he] [it] has been supplied with a copy of the SSHA and hereby irrevocably and unconditionally covenants with each of the other parties to the SSHA from time to time to observe, perform and be bound by all the terms of the SSHA [(other than clause[s] [2] and [3] and to assume the benefit of the terms of the SSHA as if [it][he] were a party to it or named in it as [a Founder except that the Covenantor shall not be liable under the Warranties][an Investor].

3. The Covenantor acknowledges, for the avoidance of doubt, that [it][he] is not relying on any warranties or representation made to [it][him] by the Investor(s), the Founders or the Company.  [For the avoidance of doubt, no Covenantor who acquires shares from a Founder shall be liable under any of the Warranties, liability for which shall remain with the Founder and nothing in this deed shall release any [Founder] [Investor] from any liability in respect of any obligations under the SSHA due to be performed prior to the date of this deed].

4. This deed is made for the benefit of the Company, the parties to the SSHA and any person or persons who after the date of the SSHA (and whether prior to, on or after the date of this deed) assume any rights or obligations under the SSHA or adhere thereto.

5. The Covenantor shall at his own cost do or procure to be done all such further acts and things and execute or procure the execution of all such other documents as may from time to time be required to give effect to the terms of this deed.

6. This deed and any dispute or claim arising out of or in connection with it or its subject matter or formation including non‑contractual disputes or claims shall be governed by and construed in accordance with the laws of Ireland.  

7. Each party irrevocably agrees to submit to the exclusive jurisdiction of the courts of Ireland over any claim or matter arising under or in connection with this deed.

The parties intend this document to be a deed and accordingly they will execute and deliver it as such.

	Given under the common seal of [INSERT THE NAME OF THE COMPANY] and delivered as a deed in the presence of:
	)))
	
	

	
	
	
	Director

	
	
	
	

	
	
	
	Director/Secretary/Authorised Person



	
	
	
	

	Given under the common seal of [INSERT THE NAME OF THE COVENANTOR] as the lawfully appointed attorney of the Current Shareholders and delivered as a deed in the presence of:
	)))
	
	

	
	
	
	Director

	
	
	
	

	
	
	
	Director/Secretary/Authorised Person

	
	
	
	

	Given under the common seal of [INSERT THE NAME OF THE COVENANTOR] and delivered as a deed in the presence of:
	)))
	
	

	
	
	
	Director

	
	
	
	

	
	
	
	Director/Secretary/Authorised Person




SCHEDULE 3:  BOILER PLATE CLAUSES

8. CONFIDENTIALITY

Each of the parties agrees to keep secret and confidential and not to use, disclose or divulge to any third party or to enable or cause any person to become aware of (except for the purposes of the Company's business) any confidential information relating to the Company including but not limited to Intellectual Property (whether owned or licensed by the Company), lists of customers, reports, notes, memoranda and all other documentary records pertaining to the Company or its business affairs, finances, suppliers, customers or contractual or other arrangements but excluding any information which is in the public domain (otherwise than through the wrongful disclosure of any party) or which a party is required to disclose by law or by the rules of any regulatory body to it or the Company is subject.

9. COSTS AND EXPENSES

[The Investor(s) shall bear all their legal, accounting and due diligence fees and disbursements in relation to the negotiation, preparation, execution, performance and implementation of this Agreement and each document referred to in it and other agreements forming part of the transaction.] or
[No later than 5 Business Days' after Completion, the Company shall pay for the legal and due diligence costs borne by the Investor(s) for the transaction set out in this Agreement, up to a maximum aggregate amount of €[                    ] plus VAT and disbursements.
]

9.1 The Company and the Founders shall bear their own costs and disbursements incurred in the negotiations leading up to and in the preparation of this Agreement and of matters incidental to this Agreement.

10. ANNOUNCEMENTS

The parties shall not make any public announcement or issue a press release or respond to any enquiry from the press or other media concerning or relating to this Agreement or its subject matter (including but not limited to the Investor(s)' investment in the Company) or any ancillary matter unless otherwise agreed in writing by the parties.
11. SUCCESSORS

This Agreement shall be binding on and enure for the benefit of each party's personal representatives and successors in title.  This includes any successor to any shares in the Company transferred in accordance with this Agreement.

12. ENTIRE AGREEMENT 

12.1 This Agreement and the documents referred to or incorporated in it constitute the entire agreement between the parties relating to the subject matter of this Agreement and supersedes and extinguishes any prior drafts, agreements, undertakings, representations, warranties and arrangements of any nature whatsoever, whether or not in writing, between the parties in relation to the subject matter of this Agreement.

12.2 Each of the parties acknowledges and agrees that it has not entered into this Agreement in reliance on any statement or representation of any person (whether a party to this Agreement or not) other than as expressly incorporated in this Agreement.

12.3 Without limiting the generality of the foregoing, each of the parties irrevocably and unconditionally waives any right or remedy it may have to claim damages and/or to rescind this Agreement by reason of any misrepresentation (other than a fraudulent misrepresentation) having been made to it by any person (whether party to this Agreement or not) and upon which it has relied in entering into this Agreement.

12.4 Each of the parties acknowledges and agrees that the only cause of action available to it under the terms of this Agreement and the documents referred to or incorporated in this Agreement shall be for breach of contract.

12.5 Nothing contained in this Agreement or in any other document referred to or incorporated in it shall be read or construed as excluding any liability or remedy as a result of fraud.

13. SEVERABILITY

The invalidity, illegality or unenforceability of any provisions of this Agreement shall not affect the continuation in force of the remainder of this Agreement.
14. PARTNERSHIP

Nothing in this Agreement is intended or shall be construed as establishing or implying any partnership of any kind between the parties.
15. DEEMED DELIVERY

15.1 Any notice to be given in connection with this Agreement shall be in writing in English and shall either be delivered by hand or sent by first class post or fax, email or other electronic form:

15.1.1 to any company which is a party at its registered office (or such other address as it may notify to the other parties to this Agreement for such purpose); or

15.1.2 to any individual who is a party, at the address of that individual shown in schedule 1;

(or in each such case such other address as the recipient may notify to the other parties for such purpose).

15.2 A communication sent according to paragraph 8.1 of this schedule 4 shall be deemed to have been received:

15.2.1 if delivered by hand, at the time of delivery;

15.2.2 if sent by pre‑paid post, on the second day after posting; or

15.2.3 if sent by fax, email or other electronic form, at the time of completion of transmission by the sender.

16. EFFECT OF CEASING TO HOLD SHARES

16.1 A party shall cease to be a party to this Agreement for the purpose of receiving benefits and enforcing his rights with effect from the date he ceases to hold or beneficially own any shares in the capital of the Company (but without prejudice to any accrued rights, obligations or liabilities of a party under this Agreement that arose or accrued at or prior to the time of such cessation.

16.2 For the avoidance of doubt, the restrictions set out in clause 9 shall continue notwithstanding that a person ceases to hold or beneficially own any shares in the capital of the Company.

17. COUNTERPARTS

This Agreement may be executed in any number of counterparts each of which when executed by one or more of the parties hereto shall constitute an original but all of which shall constitute one and the same instrument.

18. GOVERNING LAW AND JURISDICTION

18.1 This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation including non‑contractual disputes or claims shall be governed by and construed in accordance with the laws of Ireland.  

18.2 Each party irrevocably agrees to submit to the exclusive jurisdiction of the courts of Ireland over any claim or matter arising under or in connection with this Agreement.

DISCLOSURE SCHEDULE

[The purpose of schedule 5 is to provide the Founders and any Existing Shareholders (if applicable) the opportunity to disclose to the Investor(s) any matters which qualify or contradict the warranties contained in clauses 4 and 5 of this Agreement, so as to limit their liability.

Please carefully read through each warranty individually and consider whether there is anything you are aware of which does (or may) qualify and/or contradict the warranty in some way.  Any disclosure contained in this schedule 5 is required to include sufficient explanation and detail to enable the Investor(s) to identify clearly the nature and scope of the matter or thing disclosed.]

business undertakings

[To be considered in the context of investment - delete as appropriate]
19. The Company shall take out and maintain insurances appropriate to the Company and shall on request supply any Investor with a schedule of such insurances (including, but not limited to directors' and officers' liability and any keyman insurance).

20. The Company shall take all such reasonable action as may be required, including any action reasonably required of it by the Investor(s), to protect its Intellectual Property rights and/or other property and assets.

21. The Company shall conduct its affairs on arm's length terms and shall not enter into any transactions which are outside the ordinary and usual course of business or which are not on arm's length terms.  Any transactions with related parties shall be approved by the Board (excluding any interested directors).

22. All new business opportunities relevant to the Company shall only be taken up through the Company or a wholly‑owned subsidiary.

23. The Company shall comply with all applicable laws and regulations and maintain all required licences and consents and shall immediately notify the Investor(s) if the Company loses any such licence or consent.

24. Neither the Company, nor the Founders shall engage in any activity, practice or conduct which would constitute an offence under the Criminal Justice (Corruption Offences) Act 2018 or any other applicable anti‑corruption laws or regulations of any other jurisdiction.

business plan

[Please include a copy of the Company's Business Plan to this Schedule  If there is no Business Plan, please remove this Schedule and all associated references to the Business Plan.]

	Given under the common seal of [INSERT THE NAME OF THE INVESTOR] and delivered as a deed in the presence of:
	)))
	
	

	
	
	
	Director

	
	
	
	

	
	
	
	Director/Secretary/Authorised Person




	Given under the common seal of [INSERT THE NAME OF THE INVESTOR] and delivered as a deed in the presence of:
	)))
	
	

	
	
	
	Director

	
	
	
	

	
	
	
	Director/Secretary/Authorised Person



	[Insert separate signature block for each Investor]

Signed and delivered as a deed, by [INSERT THE NAME OF THE FOUNDER] in the presence of a witness:
)
)
)
)

Signature

Name (block capitals)

[Director]

Witness signature

Witness name 

(block capitals)

Witness address


	


	Signed and delivered as a deed, by [INSERT THE NAME OF THE FOUNDER] in the presence of a witness:
	)
)
)
)
	Signature
	

	
	
	
	

	
	
	Name (block capitals)
	

	
	
	
	[Director]

	
	
	
	

	Witness signature
	
	

	
	
	

	Witness name 
	
	

	(block capitals)
	
	

	
	
	

	Witness address
	
	

	
	
	

	
	
	

	
	
	

	
	
	


[Insert separate signature block for each Founder]

	Signed and delivered as a deed, by [INSERT THE NAME OF THE EXISTING SHAREHOLDER] in the presence of a witness:
	)
)
)
)
	Signature
	

	
	
	
	

	
	
	Name (block capitals)
	

	
	
	
	[Director]

	
	
	
	

	Witness signature
	
	

	
	
	

	Witness name 
	
	

	(block capitals)
	
	

	
	
	

	Witness address
	
	

	
	
	

	
	
	

	
	
	

	
	
	


	
	
	
	

	Signed and delivered as a deed, by [INSERT THE NAME OF THE EXISTING SHAREHOLDER] in the presence of a witness:
	)
)
)
)
	Signature
	

	
	
	
	

	
	
	Name (block capitals)
	

	
	
	
	[Director]

	
	
	
	

	Witness signature
	
	

	
	
	

	Witness name 
	
	

	(block capitals)
	
	

	
	
	

	Witness address
	
	

	
	
	

	
	
	

	
	
	

	
	
	


[Insert separate signature block for each Existing Shareholder]

	Given under the common seal of [INSERT THE NAME OF THE COMPANY] and delivered as a deed in the presence of:
	)))
	
	

	
	
	
	Director

	
	
	
	

	
	
	
	Director/Secretary/Authorised Person



	
	
	
	


� 	Delete if no existing shareholders.


� Delete if there is no business plan or intention for the Warrantors to warrant the business plan (see clause � REF _Ref494275914 \r \h ��5.7.1� and � REF _Ref494275916 \r \h ��5.7.2�).


� 	We would typically see a period of between 12 months and 24 months (depending on role and seniority). Unless there are special circumstances, any greater period is likely to be unenforceable under Irish law. The length and nature of the restrictions should be considered in the context of the Founders role and remuneration. Consider a period long enough to protect any confidential information or specific know-how.


� 	This Agreement assumes that at Completion, the Company will adopt a new Constitution.


� 	These resolutions will need to be prepared separately. 


� 	This resolution will need to be prepared separately.


� 	Consider deleting this definition if no share option plan is being adopted post-Completion.


� 	Consider whether Existing Shareholders should form part of the Warrantor group.  It may not be appropriate to include this group, as they may be passive shareholders who have little or no involvement in or knowledge of the day to day business of the Company.  If any existing shareholders carry on an executive role (or similar) within the Company then this may be more appropriate.  Otherwise, it would not be market practice to include this group as a category of persons liable under the warranties, especially if they are 'friends or family' who are traditionally the initial source of capital for early stage ventures.


� 	If you are both (a) a Company director or employee and (b) shareholder in the Company, employment tax charges arise on the acquisition of shares to the extent you pay less than full market value for your shares. If you are unclear about the impact of subscribing for shares you should seek legal and/or tax advice.


� 	A number of venture capital institutions require a gap period following Completion to provide the funds.  The Shares will only be issued once the subscription price has been received (see below).


� 	If more than one Founder is liable for a Claim, this provision means that the Investor must seek recovery against all such Founders (it avoids one Founder being targeted individually). 


� 	Depending on the maturity of the business consider amending this provision, as this may be a difficult aspect of the warranty to give as a very early stage company.


� 	The Warranties set out in clauses 5.7.1 and 5.7.2 would be relevant if a Business Plan has been provided by the Founders to the Investor as part of the investment discussions. These warranties are designed to give comfort to the Investor that the opinions and expectations contained in the Business Plan are fair and that the Projections have been prepared with reasonable care and using reasonable assumptions. 


� 	This would commonly be between 1 to 2 x gross annual salary but would depend on the financial circumstances of the relevant Founder. The amount needs to be sufficiently high to ensure that the Founders have taken their disclosure obligations seriously and disclosed all relevant facts to the Investor(s).


� 	The purpose of this financial threshold is to prevent 'small claims' being brought against the Warrantors. Please include a suitable financial amount taking into account the size of the investment round. 


� 	The right for the Investor(s) to appoint a director/observer is set out in article [19] of the Articles (and have therefore not been repeated here). 


� 	Consider whether the Investor should have a right to appoint an Investor Director or an observer to the Board.  At the very early stages it would be common to have an Investor Director to provide the Company with valuable experience and insight.  An observer may be appropriate later on in the Company's development.  It is important to link this right to an equity shareholding percentage in the Company, so as the right is not unlimited in the Company's business trajectory.


� 	Consider the appropriate frequency of board meetings.  At minimum there should be one a quarter.


� 	Consider whether appropriate to create a share option plan for employees of the Company. 


� 	Restrictive covenants are often entered into in conjunction with any fund raising.  Given the importance of the Founders to the Company, these provisions are designed to prevent such founders from leaving the Company and competing with the Company.  These restrictive covenants only apply to the Founders and not employees who also hold equity. In order to be enforceable, the restrictive covenants must be limited in scope, effect and duration.  If they extend beyond what is reasonably necessary to protect the legitimate interests of the Investor, they may be struck down by the Irish courts as being void or unenforceable.  As such, it is advisable to consider the provisions set out below (including the associated definitions), together with the durations within each of the sub�clauses in detail.  If you are in any doubt, please seek legal advice. 


� 	The geographic restriction should be appropriate for the nature and operations of the Company. Refrain from using all-encompassing geographies (e.g. "worldwide") as this may be unenforceable.  


� 	The list of investor consents is indicative only. The Investor(s) will need to confirm what consent rights will be required, but the parties should bear in mind the need to protect the Investor(s) and the ability for the Founders to run the business without undue operation constraints being placed upon them. 


� 	The information rights in clause 13.1 mirror the statutory obligations to keep accounting records set out in section 282 of the Companies Act.


� 	References in this clause 14 to a "Shareholder" would include the Investor(s), and Existing Shareholders and the Founder(s).


� 	This option requires all parties to agree to any variations of this Agreement. 


� 	This option permits variations to this Agreement with the consent of the Company and a specified number of shareholders provided that such variation does not impose any new obligations on a party or increase any existing obligation.


� 	This Agreement assumes that all Shares have already been issued to the Founders.


� 	The parties will need to decide how costs are borne in connection with the Investor(s) investment.  






